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INTRODUCTION

E ARE EXTREMELY GRATIFIED that the first four sefarim

in this series — Rav Schachter on the Parsha, Rav Schachter on
the Moadim, Rav Schachter on the Haggadah, and Rav Schachter
on Tefillah - have been so warmly received by the olam haTorah.
In particular, many people have expressed that they study the
parsha sefer on a weekly basis and that they find the limmud
a thoroughly enjoyable experience. It is therefore with a great
sense of enthusiasm that we present Rav Schachter on the Parsha,
Volume II.

This sefer is largely based on Rav Schachter shlit”a’s Thurs-
day morning Chumash shiurim in Yeshiva. It seems to me that
this weekly act of mesiras haTorah might be better appreciated
through the following discussion.

The Gemara in Avodah Zarah (18a) relates that when Rebbi
Chanina ben Tradyon was found teaching Torah in public
from a sefer Torah, in open violation of the Roman edicts, the
Romans wrapped him in the Torah scroll, encircled him with
bundles of vine shoots, and set them on fire. As the fire raged,
Rebbi Chanina’s talmidim asked him what he was seeing. Rebbi
Chanina answered that the blank parchment was burning, but
the letters were taking flight and soaring to Heaven. Apparent-
ly, when non-Jews burned the sefer Torah, only the klaf was con-
sumed in the fire, not the letters. Yet, Rav Soloveitchik pointed
out that the Gemara in Mo’ed Kattan (26a) teaches that one who
witnesses the burning of a seferTorah is obligated to tear two
kri’ahs - one for the klaf and one for the script. This clearly
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implies that both components of a sefer Torah are susceptible to
destruction.

Rav Schachter reconciled this by drawing a distinction. The
context of the Gemara in Mo’ed Kattan is the burning of a sefer
Torah or one of the sefarim of Torah SheBichsav. Since these phys-
ical sefarim consist of two elements, the klaf and the ksav, when
the klaf is burned, the letters are burned along with it.

However, in the incident involving Rebbi Chanina ben
Tradyon, although the Gemara recounts that a sefer Torah was
resting on his lap, Rebbi Chanina was most certainly teaching
derashos of Torah SheBe’al Peh to his talmidim, by expounding
pessukim from the sefer Torah. In contrast to the physical nature
of Torah SheBichsav, Torah SheBe’al Peh belongs to the world of
ideas, and this abstract component of Torah is not susceptible
to destruction. Perhaps this is what the Gemara refers to when
it states that that the letters were taking flight - the letters of
Torah SheBe’al Peh.

Rav Schachter explained that this difference between Torah
SheBichsav and Torah SheBe’al Peh may be relevant to kedushas
Eretz Yisrael as well. In the context of a discussion on that topic,
Rav Soloveitchik asked (Shiurim LeZecher Abba Mari Z”1 I, 1983
ed., pp. 169-178): If the source of all kedushah is words of Torah,
how did the Land attain its kedushah? Were there words of
Torah written on the trees and mountains of Eretz Yisrael? The
Rav explained that when the first kiddush (sanctification) was
effected in the days of Yehoshua bin Nun through kibbush
(conquest), it was not the conquest of the Jewish army per se
that enabled the sanctification. Rather, it was the aron habris
containing the words of Torah engraved upon the luchos that
served to conquer, and thus to sanctify, the land.

Given that the first kiddush of the land by Yehoshua was
nullified upon the first galus (Rambam, Hilchos Beis HaBechirah
6:16), what led to the second kiddush of the land in the days of
Ezra? It seems that while the first mekadesh of Eretz Yisrael was
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the Torah SheBichsav, as represented by the luchos inside the
aron, the second mekadesh was the Torah SheBe’al Peh.

This is based on the rabbinic tradition that the Purim mir-
acle occurred shortly before the rebuilding of the Second Beis
HaMikdash. The Gemara in Shabbos (88a) tells us that upon the
occasion of that miracle, there was a communal rededication to
the Torah, and the Midrash Tanchuma (Parshas Noach 3) teaches
that this refers specifically to an acceptance of Torah SheBe’al
Peh. That acceptance paved the way for Ezra’s kiddush, com-
pleted through the Torah SheBe’al Peh.

Just as the abstract concepts contained within the Oral Torah
are not subject to any form of destruction, that second kiddush
is an everlasting one: 117 PR WOV 1% W 1IWY MNIVRY VIV -
“they have a first and second conquest [i.e., sanctification of
the land], but they do not have [a need for] a third conquest”

(Yevamos 82b). [See MiPninei HaRav, 2001 ed., pp. 335-339; Rav Schachter
on the Parsha I, end of essays for Parshiyos Chayei Sarah and Devarim; Rav
Schachter on the Moadim, Purim, section VIL]

Much like his predecessor Rebbi Chanina, on Thursday
mornings, Rebbi sits with a Chumash before him, flipping
through the pages of the parshas hashavu’a. With his tremen-
dous depth of Torah knowledge and insight, Rebbi begins with
the parsha’s pessukim and proceeds to open for his talmidim the
vistas of the yam haTalmud through his engaging shiur. He
brings with him to every shiur a rich and weighty masorah,
based especially on the Torah he personally learned from his
great Rebbi Muvhak, HaGaon HaAdir Maran Rav Yosef Dov
HaLevi Soloveitchik zt”l. Of course, the principles that the
Rav taught Rav Schachter in his earlier years have been sup-
plemented, over time, by the commentaries and interpretations
of the great Acharonim of the last several centuries. Rebbi faith-
fully conveys to his talmidim the world of eternal ideas that is
Torah SheBe’al Peh, as they flow seamlessly from the pessukim of
the Torah SheBichsav that is open before him.
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Part of the intent of the current endeavor is to spread the
influence of Rav Schachter’s sweet words to those who have
not yet tasted them. Of course, all are encouraged to personally
attend any of Rav Schachter’s countless public shiurim or to
listen to the thousands available online. Although the written
word cannot completely convey the experiential aspect of the
oral delivery, this work, along with the four earlier sefarim, can
serve to introduce the Torah of our Rebbi to those who have
not yet experienced it. In this way, it is our hope that the sefer
will provide new opportunities to enrich and inspire the
limmud haTorah of as many people as possible.

Despite the fact that this sefer represents but a small fraction
of the Torah that Rebbi transmits over the course of even one
year, it is our hope that by means of learning this sefer, one will
come away with an accurate representation of the hashkafah
and the lomdus for which Rebbi is so well-known. Whenever
possible, bracketed cross-references are provided to selections
in Rebbi’s six sefarim (Eretz Halzvi, B'lkvei HaTzon, Ginas Egoz,
Nefesh HaRav, MiPninei HaRav, and Divrei HaRav), as well as
Rav Schachter on the Parsha I, Rav Schachter on the Moadim, Rav
Schachter on the Haggadah, Rav Schachter on Tefillah, and other
articles, to afford the reader an opportunity for a fuller analysis
of a given topic.

It goes without saying that any lack of accuracy or clarity
in any of these pages is the sole responsibility of the one who
adapted the oral shiurim to the written form.

Allan Weissman
Shevat 5781






PARSHAS BEREISHIS

SHAMAYIM

JPIRN NRY DNVH DR DPYR RI2 NYYWRIA

In the beginning of G-d’s creating the heavens and the earth.
(Bereishis 1:1)

HE RAMBAN (Bereishis 1:8) comments that although the

Torah introduces the creation of yIRn nXy DnwN NR, the
ensuing description of Creation only discusses the realm
of yarn nXy. The Ramban explains that the term onw does
not refer to the sky, but rather to the upper heavens that are
above the Merkavah (Divine chariot), as described in Yechezkel
(1:22). In other words, v is the world of ruchniyus, which
includes the malachim and the olamos ha’elyonim. The Torah
did not relate anything about the creation of these upper
heavens, just as it did not mention anything about the cre-
ation of the malachim, the chayos of the Merkavah, or any other
non-physical entity. Aside from a passing reference to the cre-
ation of these heavens on the first day of Creation, the Torah
does not discuss this aspect of the bri’ah at all.

By contrast, the Torah does include the creation of the ce-
lestial spheres - which contain the sun, the moon, and the
planets and stars - in its account of the second day of
Creation. The Torah calls these celestial spheres nmwn »p7 -
“the firmament of the heavens,” to differentiate them from
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the onw mentioned in the first passuk. The n'nwn »p7 - that is,
the sky - is thus included in the term yax.

When Man first landed on the moon in 1969, some people
were very troubled. They did not want to believe that such
a thing was possible, as it seems to contradict the passuk,
DR 22% 1M PIRM 19 onw onwn - “As for the heavens, the
heavens are Hashem'’s; but the earth He has given to man-
kind” (Tehillim 115:16), which implies that human beings are
barred from accessing the ©mvw (see Sukkah 5a). [Follow-
ing that event, Rav Goren changed the nusach we recite in
Kiddush Levanah from 72 19 912 YPRY 713 T NRY DWI —
“Just as I dance toward you [the moon] but I cannot touch
you,” to 72 ym »»ry - “but I do not touch you.” Rav Solo-
veitchik, however, felt that there was no need to change the
nusach, since at the time one recites Kiddush Levanah, he
cannot, in fact, touch the moon.]

At that time, the Rav explained that there was no cause for
confusion. Based on the Ramban, the Rav clarified the mean-
ing of the term MW in the passuk, 17 v onwn. Like onw
in the first passuk of the Torah, it refers not to the sky, but to
the olam haruchni. The sun, the moon, and the stars are all
part of yI8, and Man was granted full reign over that realm:
DR 21125 1M yIRM. Thus, rather than being an act of rebellion
against ratzon Hashem, landing on the moon is a fulfillment of
the passuk, mwan yarn nr wOHm - “fill the earth and conquer

it” (Bereishis 1:28). This explanation quieted all the concerns.
[See Divrei HaRav, 2010 ed., p. 243.]

2 R 2
LA X R X
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Ni1sSIM GELUYIM V'NISTARIM

WYY DIPHYR RI2 WK INIRYN YIN Naw 11 )

Because on it [the seventh day] He abstained from all His
work which G-d created and had made. (Bereishis 2:3)

HE SIMPLE translation of the passuk takes the word mwy5

to mean NV - “and had made.” We find a similar gram-
matical structure in the passuk, DonR 910Y DYHY 192 N DY D -
“For on this day [Yom Kippur] He shall provide atonement for
you and purify you” (Vayikra 16:30), where nonr 1nv% means
DONR IN0N.

The Beis HaLevi (Bereishis, s.v. vayechal) suggests a more
nuanced explanation of the word mwy% along the lines of a
comment of the Rambam (Shemoneh Perakim, perek 8; Peirush
HaMishnayos, Avos 5:6).

The Mishnah in Avos (5:6) enumerates ten things that were
created on erev Shabbos at bein hashmoshos (twilight), including
the mouth of the earth that engulfed Korach and his fellow
conspirators, the mouth of the well that provided water in the
Midbar, the mouth of the donkey that spoke to Bil'am, the
mahn, and the staff with which Moshe performed the signs in
Mitzrayim.

All of teva (nature) had been created on the previous six
days, but these future miracles, exceptions to Hashem’s natur-
al order, were provided for on erev Shabbos at bein hashmoshos.
Thus, the Rambam explains, it is not the case, as it may appear
to an onlooker, that Hashem altered the chukei hateva (laws of
nature) at the time those miracles occurred. Instead, the ratzon
Hashem that these innovations occur in the future was present
at the time of Creation itself.

The Midrash (Shemos Rabbah 21:6) expounds on a passuk
describing kri‘as Yam Suf along the same lines. The passuk de-
scribes, 1KY 912 MY o0 awvn - “and the water went back to
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its power toward morning” (Shemos 14:27), and the Midrash
relates the word nmRY to Win? (to its stipulation). This indicates
that the original creation of the Yam Suf was conditional,
dependent upon its splitting for the Jewish People when they
left Mitzrayim. Thus, Hashem implanted the Yam Suf’s future
transformation into its very nature. This was the case with the
bri’ah of all of the nissim geluyim (revealed miracles) that would
occur throughout history as well (Bereishis Rabbah 5:5).

The Beis HaLevi interprets the phrase mwy? D'phR X721 WK
by analyzing the nature of these conditional creations. A tenai
(stipulation) may be introduced into a legal agreement, such
as Kiddushin, through one of two syntaxes - mei’achshav (as of
now) and im (if and when). If a man stipulates that he is
mekadeish (betroths) a woman mei’achshav if it will rain on
the following day, the Kiddushin takes effect retroactively from
the time he made this statement, provided that it indeed rains
on the following day. However, in the case of a fenai of im,
such as when a man stipulates that he is mekadeish a woman
if it will rain on the following day, the Kiddushin only takes
effect as of the time it rains.

The Beis HaLevi explains that the addition of the word
mwy5 connotes this type of future-oriented bri‘ah. In other
words, Hashem created the Yam Suf with a tenai of im - if it
would split at the time of yetzi’as Mitzrayim - and He placed
similar tena’im into the bri’ah of all of the nissim geluyim. Al-
though Hashem created these entities at bein hashmoshos of erev
Shabbos, their bri'ah was completed only in the future, when
their respective nissim came to fruition.

Nissim nistarim (hidden miracles), however, are of a com-
pletely different nature. The Rambam (Moreh Nevuchim 3:17) ex-
plains that although Hashem does not adjust the chukei hateva
that He established during Creation, He does, at times, exercise
hashgachah pratis to suspend Man’s bechirah. In other words,
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bechirah chofshis (free will) is the only aspect of world events
that is not governed by chukei hateva.

The Rambam presents a mashal of a ship that capsizes at sea.
Hashem desires that this accident should occur, and He there-
fore may suspend the ship manufacturer’s free will, so that
the construction of the ship is less sturdy than usual. Fur-
thermore, Hashem may see to it that a rasha decides to travel
on the ship, even though he is unaccustomed to doing so, and
that a tzaddik avoids traveling on the ship. Hashem similarly
adjusts the choices that people make in order to arrange for
nissim nistarim.

It emerges from this explanation that a nes nigleh, though
it appears to the observer that it has been created presently,
is not a new miracle. It is, in fact, the nes of Creation, and it
occurs only because it was so stipulated well in advance. On
the other hand, a nes nistar is not the nes of Creation. It is a
present day nes that Hashem orchestrates through hashgachah
pratis, by suspending bechirah to achieve a given result.

Some explain (see Rav Shlomo Yosef Zevin, L'Torah Ul’-
Moadim, Purim 1) that this is why we drink wine on Purim to
a greater extent than on other Yomim Tovim, to the point of
YT RYT 7Y - “until one does not know [the difference between
cursed is Haman and blessed is Mordechai]” (Megillah 7b). On
every other Yom Tov, when we celebrate nissim geluyim, we
recite Kiddush over a limited shiur of a revi’is of wine, whereas
Purim’s celebration of a nes nistar consists of wine with no
boundary. Contrary to the common impression that a nes nigleh
is of a higher caliber, a nes nistar such as the nes Purim deserves
greater celebration. After all, it was a nes that Hashem per-
formed at the time of Mordechai and Esther, not an ancient
nes that is really part of the nes of the bri’ah itself.

0, K7 2
LR X X4
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E1ZER K'NEGDO

T30 Ty R¥ND RY DTRDY ... DTRA YR Ran

And He brought them [every beast and bird] to the man ...
as for man, he did not find a helper corresponding to him.
(Bereishis 2:19-20)

AS IT REALLY a possibility that Adam would mate with

a member of the animal kingdom? The Ra’avad in sefer
Ba’alei HaNefesh (Hakdamah) explains that this was never part of
Hashem’s plan. Hashem’s intent was to show Adam that He had
greatly benefitted him by not creating a female human being in
the way He created a female animal to match every male animal.
Had He done so, the relationship between male and female
humans would have been similar to that found in the animal
kingdom, wherein each animal remains largely independent
and does not join with his mate to form a lasting union. In that
arrangement, man would not be able to “find” an Y .

The body has a natural tendency to reject all foreign matter.
Indeed, modern medicine has discovered that patients who
undergo organ transplantation must be treated in order to
counteract this natural process, to prevent the host from re-
jecting the grafted organ. The Ra’avad understands that a form
of “rejection” occurs between animals because the male and
the female were created separately, as individual entities.

For humans, however, Hashem desired the institution of
marriage. In order to solve the problem of rejection, Hashem
had to create Chavah from Adam, .. "wan w2 "MIXYN DYY
NRT ANPY VRN 73 - “bone of my bones and flesh of my flesh ...
for from man was she taken” (Bereishis 2:23). Only in this way,
would it be possible for a man and woman to live together
faithfully, with devotion and commitment. Hashem created
Chavah in such a way that she could fill the role of Y115 91y.

W2 R R
L X X X4
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FOLLOWING HASHEM

.M HNnn DpYRN NR
With G-d, Noach walked. (Bereishis 6:9)

AV SOLOVEITCHIK was fond of relating a Midrash

(Bereishis Rabbah 30:10) that Rashi quotes partially. Noach
was a tzaddik, as the passuk testifies: m Tonnn DpPOHRN PR -
“with G-d, Noach walked” (Bereishis 6:9). However, he was
not on the level of Avraham Avinu, whom Hashem expected
to be a pioneer: nn n'm 725 Ynnn - “walk before Me and be
perfect” (Bereishis 17:1).

Following the distinction made by the Midrash, the Rav
described that when he walked to shul with his grandchildren
of different ages, the oldest ones ran ahead of their grandfa-
ther, some walked with him holding his hand, and the young-
est ones straggled behind him. Of these three levels, the Rav
questioned, which does Hashem expect of us?

The Rav suggested that Hashem does not ask of us to be
like Avraham, 8% 19nnn. In fact, He does not even ask of us
to be like Noach, mpoRn nR. Instead, Hashem requires of Bnei
Yisrael, 1950 DpYR "1 *NR - “Hashem, your G-d, shall you
follow” (Devarim 13:5). It is enough for us to walk behind
Hashem. But, the Rav concluded, we must be careful to do so
faithfully and with steadfast dedication.

9% R R
L X X X4
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CHAMAS

.DN’19N ONN PIRN IRIN 7
For the earth is filled with robbery through them. (Bereishis
6:13)

HE BARTENURA POINTS OUT a discrepancy between
two mishnayos in Avos. One Mishnah teaches (Avos 1:2),
DYTON M2N3 5P ATIAYN KP)1 ANNN HY , 7MY DNYPN DM2T VIV O -
“The world depends on three things: on Torah study, on the
service [of Hashem], and on kind deeds.” A subsequent Mishnah
(1:18), however, seems to list other considerations that are ne-
cessary for the existence of the world: ,07p ©%Yn BM2T NYOY YY
DI5WN ) NRRD 9 TR HY - “The world endures on three things:

justice, truth, and peace.”

The difference between the two Mishnayos is that in the
former, Chazal wish to identify what the purpose of the bri'ah
was. Torah, avodah, and gemilus chasadim are the reasons that
the world was created and that it continues to exist. The latter
Mishnah, in contrast, focuses on the things that are necessary
for society to function. From a pragmatic, technical point of
view, civilization cannot sustain itself unless there is justice,
truth, and peace.

That is why, as Rashi quotes regarding the generation of
the mabul, Stan 5y R5R DT 91 onMm &Y - “Their sentence was
not sealed except on account of robbery.” The severity of
dishonesty should be kept in mind when we consider our
personal conduct.

The Rambam (Hilchos Dei’os 1:3-4) formulates his famous
principle known as the shvil hazahav, the “Golden Mean,”
writing that proper conduct demands that one follow the
“midah beinonis,” a middle path between two extremes. There
is, however, an exception to this rule. The Gemara in Sotah (2a)
explains that 10 10 My v 1NPYRP2 VIO RN Y3 - “Whoever
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sees a sotah in her state of disgrace should separate himself
from wine.” Since wine may well have brought the sotah to
this state, the witness should be moved to limit its consump-
tion in order to prevent the mood of levity that might lead
him to immorality. [See essay for Parshas Naso.]

We see from this Gemara that if one lives in a generation in
which a particular area of Halachah is commonly violated, he
should lean to the extreme in that area, at least until the situ-
ation reaches equilibrium. One who witnesses a sotah must be
concerned that he too may follow the path of pritzus associated
with the sotah’s behavior. Under such circumstances, the Torah
recommends that he take extreme measures to offset the im-
proper influence of society.

We are surrounded by so many people who cheat in busi-
ness or who are dishonest with regard to paying income tax
or sales tax. We should therefore be overly cautious in mat-
ters of adherence to the laws of honesty. Unfortunately, we
also find ourselves in a culture in which pritzus is common-
place. It thus seems reasonable that in issues pertaining to
arayos, our behavior should reflect the opposite extreme, to
make sure that we do not follow the corrupt practices of our
society.

In fact, the Ralbag (To’aliyot HaRalbag, Bereishis 5:32) writes
that this is one of the moral lessons we are meant to glean from
the story of Noach. The Ralbag attributes Noach’s decision to
begin to have children only at the age of five hundred to the
fact that he lived in a society that was steeped in depravity.
Indeed, the passuk states, pIrn 5» 1577 n& 9w1a Y3 nnwn » - “for
all flesh had corrupted its way upon the earth” (Bereishis 6:12),
implying that even the animals corrupted their way by mating
with animals of other species (Rashi). Because of the decadence
of his generation, Noach adopted an extreme position, and
distanced himself from marital relations until much later in life.

2 Y R
0.0 0.0 0‘0
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VAYIVEN NOACH

JT9 nam na jan
And Noach built an altar to Hashem. (Bereishis 8:20)

FTER THE MABUL, Noach built a mizbei’ach and offered

korbanos. The Rambam writes (Hilchos Beis HaBechirah 2:1-2)
that amva on 1mpn namn - “the location of the mizbei’ach is
extremely precise.” In fact, we have a tradition that the miz-
bei’ach in the Beis HaMikdash was situated in the very same
place where Adam HaRishon, Kayin and Hevel, and Noach
brought their korbanos and where the Akeidah took place.

How did Noach know that he should offer korbanos? The
Midrash (Bereishis Rabbah 34:9) interprets the words m1 jan
as indicating nian (understanding). In other words, Noach
surmised that Hashem wanted him to bring korbanos. Other-
wise, why would Hashem have instructed him to bring seven
pairs of every kosher animal into the teivah, in contrast to the
single pair of other species? Noach realized that Hashem de-
sired that he offer these animals as korbanos to express his
gratitude for surviving the mabul.

There is a very important lesson here. When a person suc-
ceeds in business and becomes wealthy, he should understand
on his own that he should give whatever extra money he has
to tzedakah, even if it amounts to more than ten percent of his
income. If a person was given exceptional intelligence, it should
be self-evident that he must use that gift to teach Torah, write
chiddushei Torah, or discover medical cures. If a person was
given a certain talent in art or music, he should use it to create
beautiful masterpieces or compose symphonies. Whoever was
given some skill beyond that of other people is responsible to
utilize that berachah and make a meaningful contribution with
that gif’[. [See Rav Schachter on the Parsha, Parshas Vayechi.]

W2 R R
L X X X4
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ETHICS AND ETIQUETTE

.D7PIR MY IR 1037 ... NYDWA NR N9 OV NP7
And Shem and Yefes took a garment ... and covered their
father’s nakedness. (Bereishis 9:23)

ASHI QUOTES the Midrash, which comments on the use

of the singular np» in this passuk. This implies that Shem

alone took the initiative in this meritorious deed of covering

Noach’s nakedness. Yefes then followed Shem’s example and
joined Shem in protecting the honor of their father.

Rav Soloveitchik analyzed the respective motivations of
Shem and Yefes, explaining that they represent the difference
between ethics and etiquette. One’s ethical requirement obli-
gates a person to act in a proper way even when he is alone,
when no one will observe him and praise him. Quite the
contrary - even if others demean him because of his actions
and ridicule him, he is ethically bound to do what is right.
Etiquette, on the other hand, is based on the notion of k'vod
hab’riyos (human dignity), and it directs a person to conform to
contemporary rules of conduct, which may vary in different
societies and time periods. The obligation applies only when
one is in the presence of people who would be dishonored by
one’s non-adherence to the customary protocol.

This, the Rav suggested, was the principal difference be-
tween Shem and Yefes. Shem protected his father’s dignity
without any pressure from others, because he understood
that it was ethically correct to save his father from embarrass-
ment.

That is why, as Rashi writes, the Jewish People, who descend
from Shem, merited the mitzvah of placing tzitzis on one’s tallis,
a reward that is commensurate with what motivated Shem
to act. The Magen Avraham (Orach Chaim 8:13) writes in the
name of the Ari z” that it is proper to wear one’s tallis kattan
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specifically underneath his clothing and that only the strings of
the tzitzis should be on the outside. In other words, the Jewish
People warranted performing mitzvos with clothing that is not
visible to others, just as Shem recognized the ethical mandate
to do what is appropriate even when no one is watching and
even if it is not the currently accepted standard of practice.

In contrast, Yefes did not perform the mitzvah because he
appreciated its inherent value. Rather, after he saw Shem’s
conduct, Yefes acted accordingly; he knew that Shem would
look upon him favorably if he joined in the mitzvah. He as-
sisted Shem out of a sense of civility and courtesy - because it
was the accepted behavior. Accordingly, Yefes earned burial
for his descendants (in Eretz Yisrael, in the wake of the future
battle of Gog and Magog), since, like etiquette, burial is an ex-
pression of k’vod hab’riyos.

The Gemara in Megillah (9b) interprets the respective bera-
chos that Noach gave his sons in a similar vein. The berachah to
Yefes was nab wphr no» - “May G-d beautify Yefes,” a refer-
ence to the beautiful Greek language. However, with regard
to Shem, Noach continued, ow nra nown - “and the Shechi-
nah will dwell in the tents of Shem” (Bereishis 9:27). To be
worthy of hashra’as haShechinah (Divine presence), it is insuffi-
cient to adhere to rules of etiquette. It is necessary to act in

an objectively just and proper fashion. [See Nefesh HaRav, 1994 ed.,
pp- 272-273.]
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TwO ASPECTS OF MILAH

7903 mapm a2 T 510 Ynn

He that is born in your household or purchased with your
money shall surely be circumcised. (Bereishis 17:13)

HE GEMARA in Shabbos (135b) describes two different

categories of avadim whom an adon (master) has a mitzvah

to circumcise - miknas kesef (an eved purchased by the adon

with money) and yelid bayis (an eved born in the adon’s “house”

to his shifchah Cana’anis).

When one purchases an eved Cana’ani, the adon must per-
form a bris milah on the eved, after which the eved undergoes
tevilah (immersion in a mikveh) and kabbalas ol mitzvos (accept-
ance of mitzvah observance). This process is considered a semi-
geirus; the eved now becomes obligated in mitzvos, with the
exception of mitzvos asei shehazman grama (time-bound positive
mitzvos). After the eved is freed by the adon, he requires a
second tevilah in order to attain a full kedushas Yisrael, at which
point he becomes obligated in all of the mitzvos (Yoreh De’ah
267:1-5). [Rav Chaim Soloveitchik (Hilchos Issurei Bi'ah 13:12)
noted that there is a machlokes between Tosfos and the Rambam
as to whether this second tevilah is a d’oraisa, or merely a de-
rabbanan requirement. ]

In contrast, a yelid bayis already has a kedushas eved Cana’ani
prior to milah, much as a baby born to a Jewish mother already
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has a kedushas Yisrael before milah (Chullin 4b). [Although there
is a Yiddish expression said at a bris milah, “mi geit yiddishin
dos kind - We are going to make the child Jewish,” it is not
halachically accurate.]

The Gemara teaches that we perform the milah of a yelid bayis
on the eighth day, whereas we perform that of a miknas kesef,
such as when a non-Jew sells his child as an eved Cana’ani (Ram-
bam, Hilchos Avadim 9:2), immediately, on the day of purchase.

It emerges from the Gemara’s distinction that the respective
milos of these two types of avadim Cana’anim represent two dif-
ferent forms of milah. The milah of a yelid bayis, who possesses
kedushas eved Cana’ani from birth, is a mitzvas milah. This is
similar to the bris milah on a Jewish child, and we perform this
form of milah at the age of eight days. On the other hand, a
miknas kesef does not possess any kedushas eved Cana’ani before
milah. Thus, the milah is performed for the sake of geirus, and
this kind of milah may be done earlier than the eighth day. The
same applies when a non-Jewish child is adopted and milah is
performed as part of the geirus process that converts the child
into a Yisrael.

The Rambam (Hilchos Milah 1:10) makes a further distinction
between the milah of a yelid bayis and that of a miknas kesef
based on the above Gemara. Since the milah of a yelid bayis
should be performed specifically on the eighth day, the milah is
docheh Shabbos (overrides the Shabbos melachah restrictions).
The milah of a miknas kesef for the sake of geirus, however, has
no particular time frame within which it must be performed.
Since this milah is considered a milah shelo bizmanah (a milah
performed not in its specified time), it may not be done on
Shabbos. However, Rabbeinu Yerucham (cited by the Shach,
Yoreh De’ah 267:6) disagrees and maintains that the milah of
avadim, even the milah of a yelid bayis, is never docheh Shabbos.

Rav Yerucham Perlow (Sefer HaMitzvos L'Rav Saadyah Gaon,
5733 ed., vol. 1, pp. 361-362) points out that the Gemara in
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Shabbos (131a-131b) seems to support Rabbeinu Yerucham'’s
view. The opinion of Rebbi Eliezer is that machshirei milah
(preliminaries to the mitzvah of milah), as well as the machshi-
rin to other mitzvos, are docheh Shabbos. The Gemara identifies
two exceptions - the mitzvos of having tzitzis on one’s garment
and of affixing a mezuzah to one’s doorway. The machshirin of
tying the fzitzis and of writing the mezuzah are prohibited on
Shabbos because one can be mafkir (renounce ownership of)
his garment and his house, in which case these obligations
would no longer be incumbent upon him. Since such a
potential exists, the Torah does not permit any chilul Shabbos
for the machshirin of these mitzvos.

Presumably, the obligation to circumcise a yelid bayis is
also not absolute, since the adon could be mafkir the eved and
then not be obligated in his milah. Accordingly, machshirei
milah of one’s eved should not be docheh Shabbos. If so, why
does the Gemara not cite milas avadim as an additional ex-
ception to Rebbi Eliezer’s rule, since only the mitzvah, but not
its machshirin, is docheh Shabbos? Evidently, milas avadim is not
an exception to the rule, since in this case, even the mitzvah
itself - the milah - is not docheh Shabbos! Thus, this Gemara
supports Rabbeinu Yerucham and seems to contradict the
Rambam’s view.

The Rambam might respond that even after an adon is
mafkir his yelid bayis, he does, in fact, remain obligated in his
milah. The Rambam (Hilchos Milah 1:1) is mechadeish, against
the other Rishonim, that if an adon neglects to circumcise his
eved, the obligation is transferred to beis din to see to it that the
eved receives his milah. It may be that this obligation actually
binds all Jews, including the adon who freed him. Since the
obligation on the adon to circumcise his yelid bayis is absolute,
the machshirin, just like the milah itself, are docheh Shabbos.

The above distinction between the two forms of milah
may be utilized to answer a question of the Acharonim.



16 RAV SCHACHTER ON THE PARSHA 11

Rebbi Yehoshua derives from the passuk, 903 npn wR T2 90
12 998 IR MR NYM - “And every slave of a man, who was
purchased with money, you shall circumcise him; then he
may eat of it” (Shemos 12:44; see Rashi), that failure to perform
milah on one’s eved prevents the adon from eating of the
Korban Pesach (Yevamos 70b). The Gemara in Yevamos (48a)
further analyzes the beginning of the passuk, w® T2y oM,
asking why the passuk here specifies an eved owned by a man.
The Gemara assumes that this halachah regarding the non-
circumcision of one’s eved should apply to both a male and a
female adon.

The Acharonim (see Minchas Chinuch 2:6; Sha’agas Aryeh 53)
question the assumption of the Gemara in light of the Gemara
in Kiddushin (29a) that differentiates between a father and a
mother in regard to the milah of their son. The passuk, mx WK1
poR MR - “[And Avraham circumcised Yitzchak his son...]
as G-d had commanded him” (Bereishis 21:4), teaches that the
mitzvah of milah was addressed to a father, and not to a
mother. Since women are apparently exempt from the mitzvah
of milah, there are indeed grounds for differentiating between
a male and a female adon regarding the milah of an eved. A
male adon has a chiyuv to circumcise his eved, just as he has a
chiyuv to circumcise his own son, and he therefore may not
partake of the Korban Pesach if he has not fulfilled that chiyuv.
However, just as a woman has no chiyuv to circumcise her
son, she should have no chiyuv to circumcise her eved. Thus, a
female adon should be allowed to eat from the Korban Pesach,
even if she fails to have her eved circumcised.

The fact that the Gemara does not make this distinction, but
rather understands the implication of the phrase v 71y in a
different way, indicates that although a woman is exempt
from the milah of her son, she may be obligated in the milah of
her eved. That is why a female adon may not partake of the
Korban Pesach if her eved is an arel.
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The reason to distinguish between the milah of a woman’s
son and that of her eved is the distinction we drew above be-
tween the two kinds of eved Cana’ani. A woman is exempt from
the mitzvas milah of her son, and this exemption extends to the
milah of a yelid bayis as well. However, as mentioned, the milah
of a miknas kesef is of a different nature entirely. A miknas kesef
has no kedushas eved Cana’ani prior to milah. His chiyuv b'mitzvos
(k'ishah) begins with milah (and subsequent tevilah), which is
therefore classified as a milah I'sheim geirus, and a woman is
obligated in this type of milah the same way a man is.

This analysis outlining the different forms of bris milah of
avadim is relevant to the milah of a Jewish child as well.

The Tosfos Rid (Shabbos 137b, s.v. hamevareich) is bothered
by the question of why we recite two berachos over the single
mitzvah of milah. The Gemara in Shabbos (137b) teaches that the
mohel recites the berachah of nYnn Yy, and the father of the
baby recites, 12228 DnIaR YW N2 1072007 - “to bring him into
the covenant of Avraham, our forefather.”

Rav Soloveitchik explained the peculiar institution of a
second berachah over the mitzvah of milah based on the Tosfos in
Pesachim (7a, s.v. b’leva’eir; see also Shabbos 137b, s.v. avi haben)
which cites the opinion of Rabbeinu Tam, that the berachah of
101017 is recited after the bris milah is performed. To help ex-
plain this unusual phenomenon, as most other birchos hamitzvos
are recited over la’asiyasan (immediately prior to doing the
mitzvah), the Rav coined an expression to describe a new cat-
egory of birchas hamitzvah that was instituted in certain cases -
a berachah on a chalos (change in status).

Usually, when a person performs a ma’aseh hamitzvah, he
discharges his obligation, but there is no perceptible change
in the individual himself. The birchas hamitzvah that accom-
panies the mitzvah was instituted over the ma’aseh hamitzvah.
However, there are certain mitzvos in which, in addition to the
performance of the ma’aseh hamitzvah, there is a change in
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status that is created in the individual who performs them.
This change remains with him long after the ma’aseh hamitzvah
has been completed, and a birchas hamitzvah was instituted
over this chalos.

Rav Soloveitchik explained that the opinion of Rabbeinu
Tam that we recite yo10n% after performing the mitzoah of
milah is based on the idea that this berachah pertains to the
chalos hamilah. In addition to one’s accomplishing a mitzvah
through the act of milah, the ma’aseh produces a chalos, a change
of status. Milah removes the shem arel from the child, who is
no longer prohibited from eating terumah, korbanos, or doing
avodah in the Beis HaMikdash.

According to Rabbeinu Tam, the berachah of nnn %Y was in-
stituted over the ma’aseh hamitzvah of milah, and this berachah
is recited over la’asiyasan. However, 102100 was instituted over
the chalos shem ben bris that has been produced, and there-
fore we recite it specifically after the milah, once the milah
has created this change of status in the child. Furthermore,
since the ma’aseh hamitzvah of milah is performed only by the
mohel, he alone may recite n»nn %y. However, the chalos shem
ben bris is relevant to all of Klal Yisrael, and anyone present may

therefore recite the berachah of Y0°1390%. [See Eretz HaTzvi, pp. 28-32;
Rav Schachter on Tefillah, Mitzvas Tefillin, sections 1-IV.]

The Aruch HaShulchan (Yoreh De’ah 265:8) similarly describes
the duality in the mitzvah of milah. On the one hand, the mitzvah
of milah constitutes a surgical procedure, and we recite n>nn 5y
over this act. At the same time, milah serves as a hachnasah I'bris,
since it serves as the initial chinuch that we give a child to
introduce him to a life of Torah and mitzvos. The additional
berachah of v0013n? highlights this aspect of the mitzvah.

A comment of the Midrash (Shemos Rabbah 30:12) describ-
ing a discussion between Akilus HaGer and his uncle, Hadri-
an, the Emperor of Rome, supports the notion of this second
component of the mitzvah. Akilus once told his uncle that he
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wished to convert and become a Jew. He explained that he de-
sired the knowledge that the Torah offers, such as the Torah’s
detailed account of Creation. Hadrian asked him why he felt
he had to undergo geirus and milah, and not simply study the
Torah, to which Akilus replied that even the wisest person in
his kingdom is unable to comprehend the wisdom of the
Torah if he is uncircumcised. Apparently, bris milah is essen-
tial to chinuch in Torah and mitzvos.

Avraham circumcised Yishmael and the bnei Keturah even
though they were not Jewish. In fact, the Rambam (Hilchos
Melachim 10:8), against the view of Rashi (Sanhedrin 59b, s.v.
lerabos), maintains that every Arab to this day is obligated in
bris milah, due to the possibility that he is a descendant of
Keturah, as the descendants of Yishmael have intermingled
with those of Keturah. In terms of the Aruch HaShulchan’s
classification, the instruction given to Avraham was to per-
form only the surgical mitzvah of milah on Yishmael and the
bnei Keturah, as hachnasah 1'bris is not relevant to these non-
Jews.

On the other hand, it seems that the aspect of the mitzvah
that allows bris milah to be docheh Shabbos is specifically its role
in effectuating a hachnasah I'bris. The Gemara (Yevamos 5b)
teaches that milah’s capacity to override the Shabbos restric-
tions is a chiddush (something that does not conform to the
general principle), since we usually would not apply the rule of
nwYN RY NMT NWY - a positive commandment overrides a pro-
hibition - when the prohibition carries the penalty of kares, like
chillul Shabbos. The Gemara explains that the expression “bris”
appears thirteen times in the parsha in which Avraham received
the mitzvah of milah (Bereishis 17:1-22), which indicates that
Hashem sealed thirteen brisos (covenants) with Avraham and
his descendants over the fulfillment of this mitzvah. Thus, due
to its special importance, milah is an exception to the rule, and
it is docheh Shabbos.
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If a completely non-observant couple desires to perform a
bris on their child, and it does not seem that he will be given
any sort of Jewish education and grow up to be an observant
Jew, we cannot view this milah as the beginning of the reli-
gious life of the child. Accordingly, the Shach (Yoreh De’ah
266:16) writes that such a milah should not be performed on
Shabbos. Unfortunately, this bris contains only the ma’aseh
mitzvah of milah, not the hachnasah 1'bris element that is ne-
cessary to supersede the Shabbos prohibitions.
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LABORATORY-GROWN MEAT
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He took cream and milk and the calf which he had prepared
and placed these before them. (Bereishis 18:8)

AV SHLOMO HAKOHEN (Cheishek Shlomo, Yoreh De’ah 98),
v Beis Din in Vilna in the late 1800s and magi‘ah of
the Vilna Shas, quotes a fascinating comment of the Malbim
(HaTorah V'HaMitzvah) on this passuk that is relevant nowa-
days on a practical level. According to the passuk, Avraham
Avinu served the malachim meat and milk in the same meal,
which is a violation of basar b’chalav. A simple explanation
could have been offered: Eating meat and milk in the same
meal does not constitute an issur of basar b’chalav that the Torah
forbade, which is when meat and milk are cooked together.
Eating meat and milk in the same meal was prohibited much
later, in the days of the Tanna’im. Chazal, however, teach
that Avraham Avinu observed even the dinim derabbanan
(Yoma 28b), which raises the difficulty of how he served meat
and milk to the malachim.

The Malbim suggests that the words nwy 7wr should not be
translated “which he had prepared,” but literally, “which he
had made.” In other words, Avraham created the animal
using Sefer Yetzirah, the Book of Creation. In the days of the
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Gemara, through their study of Sefer Yetzirah, certain Amora’im
learned how to create animals by using various arrangements
of the letters of Hashem’s Name with which He created the
world (Sanhedrin 65b).

The Cheishek Shlomo extends this idea to the cream and milk
that Avraham served his guests as well, thereby answering
a question of the Pleisi. The Gemara in Bechoros (6b) questions
how we know that milk is permissible. Since a live animal is
forbidden based on the issur of eiver min hachai (eating the limb
of a live animal), milk should be considered the product of that
which is forbidden! The Gemara answers by citing the passuk
describing Eretz Yisrael, wam a%n nar yaR - “a land flowing
with milk and honey” (Shemos 3:8). Had it been forbidden to
consume milk, the Torah would not have praised Eretz Yisrael
in this way.

The Pleisi (81:7) asks why the Gemara does not derive the
permissibility of milk from the simple fact that Avraham
served milk, as eiver min hachai is prohibited even to bnei
Noach? The Cheishek Shlomo explains that if the milk that Av-
raham served was produced from an animal created through
Sefer Yetzirah, the issur of eiver min hachai would not apply to
that milk. Therefore, we cannot prove that milk is permissible
in general.

The modern-day equivalent of using Sefer Yetzirah is the
production of laboratory-grown meat, which is synthetically
cultured from harvested animal cells. According to the Mal-
bim, a synthetically-created animal is parve (min haTorah). In
other words, meat has the status of “basar” only if it develops
in an animal naturally. If a cell is separated from an animal
and then grows to the same end result through an artificial
process, it is parve, at least on a level of d’oraisa.

Along these lines, there is a surprising teshuvah in the Chacham
Tzvi (93), cited by the Ba'er Heitev (Orach Chaim 55:2), regarding
the inclusion of a golem towards a minyan. [Apparently, the
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Chacham Tzvi's grandfather was known as a ba’al Shem who had
the ability to create a golem.] The Chacham Tzvi quotes the Gemara
in Sanhedrin (19b) that states, 2150 Y5y NYYN M2 N2 DI SN 93
1127 YR) - “Whoever raises an orphan in his home is regarded
by Scripture as if he had fathered him,” arguing that creating
a golem should be no different than raising a child. If creating a
golem is considered to be ¥19 ¥»R), then we may also regard the
golem as being Jewish.

The Chazon Ish (Yoreh De’ah 116:1) rejects the Chacham Tzvi’s
argument based on the Gemara in Sanhedrin (65b), which
records that 8723 872 817 - “Rava created a “person’” and that
Rav Zeira had the golem “return to dust” upon seeing that it
lacked the ability to speak. If a golem is considered a human
being, killing the golem should be a violation of retzichah
(murder)! Evidently, a golem is not considered to be a human
being. Thus, the Chazon Ish reasons, it is obvious that a golem
cannot be included as part of a minyan, since a pre-requisite
for being Jewish and counting towards a minyan is that one
first be a human being.

In other words, the status of “human being” is conferred
only on an organism that develops from the union of a man
and woman, not through synthetic means. Just as the 7pan 12
Ny TR created through Sefer Yetzirah had the status of parve, if
an embryo were to develop in an incubator, it would produce
an “imitation human being,” who would have the status of a
golem. [In our generation, we assume that artificial insemina-
tion and in-vitro fertilization also lead to the creation of a
“human being,” since after the union of the male and female
reproductive cells, the embryo develops inside a woman’s
body.]

Apart from its halachic implications, the formulation of the
Chazon Ish provides a valuable model of the chinuch that
parents must provide for their children. A person must first
be trained in preserving his tzelem Elokim, making sure that he



24 RAV SCHACHTER ON THE PARSHA 11

is a mentch. Only after a person has succeeded in becoming a
mentch can he begin chinuch as a Jew regarding mitzvos.

0, K7 7
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AVRAHAM AVRAHAM

2200 RN TNTIR DNVIR RN DNV 10 'T TRIN PHR RIPN
And an angel of Hashem called to him from heaven, and said,
“Avraham! Avraham!” And he said, “Here I am.” (Bereishis
22:11)
E HAVE A TRADITION that when leining this parsha,
one should pause between the two times Avraham’s
name is mentioned, and that is why a pesik, a vertical line, ap-
pears in that location in our printed Chumashim. By contrast,
in the passuk, »1nn AnR" nwn nwn RN - “and [G-d] said,
‘Moshe, Moshe,” and he replied, ‘Here I am’ (Shemos 3:4),
there is no pesik between Moshe’s names.

Rav Chaim Volozhiner (Nefesh Hachaim 3:13, Likutei Ma'a-
marim 14) quotes the Zohar (Parshas Naso, 138a; Parshas Balak
187b; see also Midrash Rabbah, Shemos 2:6), which distinguishes
between the pauses between the double mentions of Avraham’s
and Yaakov’s names (Bereishis 46:2) and that of Moshe Rabbeinu.
Rav Chaim Volozhiner explains that in shamayim, there exists an
image of each person according to the potential he possesses,
one that corresponds to the essence of his neshamah. Whenever a
name is repeated, the first time the name appears refers to the
abstract potential that exists for that individual in shamayim,
whereas the second mention of the name corresponds to the
actual person. The pesik between the two names of Avraham re-
flects the idea that Avraham, as great a tzaddik as he was, did not
completely fulfill his potential; there remained a gap between
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the two forms of Avraham’s persona. Moshe Rabbeinu, on the
other hand, is the only person who reached a level that matched
his absolute potential.

Along the same lines, the Radak comments on the passuk,
"1 72y "WN - “Moshe, servant of Hashem” (Yehoshua 1:1), that the
term “eved Hashem” should be understood to indicate the same
relationship as a servant to his human master. In regard to the
acquisitions of an eved, Chazal teach, a7 mp 71y Mpw NN -
“Whatever a slave acquires, his master automatically acquires”
(Pesachim 88b). Moshe is described as an eved because his entire
life was dedicated to the service of Hashem. He led his life for
the sole purpose of the performance of mitzvos. He gave him-
self over to Hashem and belonged fully to Him. This is similar
to Rashi’s comment on the passuk, nyn SR 00 0 nwn T -
“Moshe descended from the mountain to the people” (Shemos
19:14). Moshe did not attend to his own business, but rather
went directly from the mountain to the people.

This attitude is not only reserved for tzaddikim. Hashem
desires that all of us be avadim, D712y SR1W? 12 'Y » - “For Bnei
Yisrael are servants to Me” (Vayikra 25:55). Hashem desires that
we all realize our full potential.

The Torah describes the dream of Yaakov Avinu in which a
ladder stretched from the earth to the heaven, ©’pH® »aRr5n mm
1 1M o5 - “and behold, angels of G-d were ascending
and descending on it” (Bereishis 28:12). Chazal were troubled
by this vision. If the malachim live in shamayim above, they
should have first descended and only afterward ascended the
ladder to return to shamayim. Why does the Torah describe
the opposite - that the malachim first ascended and only then
descended?

One of the answers of the Midrash (Bereishis Rabbah 68:12,
recorded in Chullin 91b) suggests that the malachim ascended to
shamayim and gazed at nbyn Yw Np»1 - the image of Yaakov
above. Yechezkel HaNavi (1:4-11) relates in his vision of the
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Merkavah (the Heavenly Chariot) that he saw four chayos who
bore the Merkavah. Each of the chayos had four faces - a human
face, a lion’s face, an ox’s face, and an eagle’s face - and accord-
ing to Talmudic tradition, the face of the human was in the
image of Yaakov Avinu (Rashi).

Thus, the Gemara explains that the malachim first ascended
and then descended and gazed at non 5w 1pyT - the image of
Yaakov below. They were so disappointed to see that Yaakov
was sleeping that n°2150% wa - “they wished to harm him.” The
Yaakov they saw on earth did not compare to the image above;
Yaakov was not fulfilling his potential! A man with such ex-
ceptional talent, with such promise, was wasting his time
sleeping? He should be learning; he should be doing some-
thing productive! [Perhaps the malachim were not aware that
he had just been learning for fourteen years in the yeshivah of
Shem v’Ever.] According to this explanation, the next passuk,
Yoy a1 1 mm - “And behold, Hashem was standing over him”
(Bereishis 28:13), does not mean that Hashem was standing
“over it” - meaning, over the ladder - but rather “over him,” to
protect Yaakov from the malachim.

Some people fulfill their maximum potential by learning
only five minutes a day; they cannot do more than that. How-
ever, if a person has greater capability, he has an obligation to
live up to his 1p171 mnT1. One who fails to realize his potential
is required to do teshuvah, not so much for a particular aveirah
he committed, but rather, for the wasting of his talents and
kishronos.
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K’voD HAMEIS

HE TORAH requires burial on the day of death based on

the passuk, ®ynn ©Ya MIaPN MNP 2 PYN HY NG PYn RY -
“You shall not leave his body overnight on the gallows; rather,
you shall surely bury him on that day” (Devarim 21:23). The
reason for this requirement is the Torah’s concern for k'vod ha-
b'riyos (human dignity). However, for the purpose of honoring
the deceased, so that a greater number of people can attend the
funeral, the burial may be delayed (Sanhedrin 46b-47a).

Some people have the mistaken attitude that Yahadus places
an exaggerated emphasis on the dead, due to the many prac-
tices related to death and dying, such as yartzheit, Kaddish,
shivah, and Yizkor. This attitude is simply the result of a limited
perspective of Yahadus. In fact, the Gemara in Kesubos (17a)
teaches that if a kallah and her entourage on the way to her
wedding meet a group of people bringing a meis to kevurah at a
crossroads, those escorting the meis must yield to the kallah’s
procession.

The Shitah Mekubetzes (s.v. v’kasav) cites the Ramban (Toras
Ha’Adam, inyan hahotza’ah, s.v. b’Perek), who writes that this
Gemara indicates a general principle. All of a kallah's needs are
given priority over those of a meis, since k'vod hachaim takes
precedence over k'vod hameisim. Thus, in the eyes of Halachah,
the mitzvah of k'vod hachai is more important than that of
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k'vod hameis. Not only is there an obligation of k'vod hab’riyos
to the living, there is also an obligation of k'vod hab’riyos to the
dead.

This perspective is in line with the comment of the Bartenura
(Bikkurim 3:3) regarding the practice of standing when the aron
with the meis is brought into the room. He explains that we are
not standing out of k'vod hameis; if we did not stand out of
respect for the meis when he was alive, we would not do so
now that he is dead! Rather, we stand out of respect for the
chevra kadisha who carry the meis, as they are involved in the
performance of a mitzvah.

This is patterned after the halachah taught in the Mishnah
that all the craftsmen of Yerushalayim would rise to honor the
farmers bearing their Bikkurim on their way toward the Beis
HaMikdash. Even if one’s personal status would not demand
standing in his presence, if he is engaged in performing a
mitzvah, he is due respect. This is also why we stand when
an infant is carried toward his bris milah - to honor the kuvater,
who is assisting in the performance of a mitzvah. This was Rav
Soloveitchik’s explanation for why we stand before a chosson
(and kallah) as they walk down the aisle to their chuppah. He felt
that this was not a function of comparing a chosson to a melech,
as that applies only after the chuppah has taken place, but ra-

ther, a function of their performing a mitzvah. [See MiPninei HaRav,
2001 ed., pp. 217-218.]
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KEVER YISRAEL

ANRY NN 2 HR 937 10N 29 YYD DRYaAR OpN
Avraham rose up from the presence of his dead and spoke to

the children of Ches, saying. (Bereishis 23:3)
VRAHAM WAS OBVIOUSLY not able to converse with
bnei Ches while he was engaged in eulogizing Sarah and
weeping over her death. What, then, is the Torah teaching us by
stating that Avraham turned from his grief to speak to bnei Ches?

Rav Soloveitchik suggested that the word np» should be un-
derstood in the same manner as it is used later in the parsha:
nn "2 O»YY Mpnd onary ... nYacNa TWR MY NTY opn - “And
Efron’s field, which was in Machpelah, was confirmed ... as
Avraham’s, as a purchase in the view of the children of Ches
(Bereishis 23:17-18). Chazal interpret bp» in its literal sense,
“And it rose”; the property became elevated because it passed
from the possession of a commoner, Efron, to that of a king,
Avraham. In our context as well, bp” means that Avraham
girded himself with strength as he prepared to make an
atypical request of bnei Ches, one that they would likely find
objectionable.

Until that point, anyone who immigrated to their land
would integrate with the local populace to become a full mem-
ber of society, and he would then be buried in the local ceme-
tery with the other citizens. Avraham, however, introduced
himself to bnei Ches with the words, Dony 2R 2v01m 1 - “Iam a
stranger and a resident among you” (23:4). Rashi points out the
tension between these two terms, as they are, in fact, mutually
exclusive.

Rav Soloveitchik (Reflections of the Rav 1, ch. 16; Confrontation
2:4) explained that Avraham here claimed that he and his
descendants after him must maintain dual identities. On the
one hand, we are n’awin and must work along with our fellow
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citizens to advance the common welfare, joining with them to
solve the universal problems of poverty, sickness, crime, etc.
Yet, at the same time, we have another identity that we do not
share with the rest of mankind. We remain p»), as our lives
consist of a totally different mission statement that is focused
on avodas Hashem.

The Rav (Chameish Derashos, pp. 67-69) expanded on this
theme, in discussing the apparent redundancy found in two
berachos that we recite daily, nmaa S8 any - “Who girds
Israel with strength” and n2 9% 1nin - “Who gives strength to
the weary.” He explained that the difference between them is
that ko’ach refers to the physical strength that one must thank
Hashem for upon arising each morning. Gevurah, on the other
hand, connotes heroism, which includes the ability to be
unyielding to the powerful force of societal pressure. This is
something that the Jewish People have exhibited throughout
the ages, following in the ways of »ayn pvar (Bereishis 14:13),
a name that indicates the idea that Tnx 72yn 151 o%Yn %
TR 92yn XM - “the entire world is on one side and he is on
the other side” (Bereishis Rabbah 42:8).

In this context, Rabbi Norman Lamm quoted the Yalkut Ha-
Re’uveini (from Midrash HaNe'elam), that attributes great sig-
nificance to the inverted nunim found before and after the sec-
tion of MIRN Y12 > in Parshas Beha'aloscha (Bamidbar 10:35-36),
teaching that the non-Jews have been excluded from these
nunim and that it is through these nunim that Hashem is des-
tined to redeem Brnei Yisrael in the times of Mashiach. The word
“nun” in Aramaic means fish, and the Gemara in Avodah Zarah
(39a) tells us that a sign of a kosher fish is that it possesses a
spine, enabling it to survive in a river in which the waters flow
forcefully. The inverted form of these nunim, then, represents
the idea that the Jewish People must be like the kosher fish,
which has the ability to swim upstream, to travel against the
tide.
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Bechiras Yisrael as Hashem’s Chosen Nation implies an em-
phasis on our distinctiveness in the religious sphere. As we
state in Havdalah, D'/ny? YR 12 79N 1R 122 5In5 w1ip 12 Yr7ann
- “Who separates between the sacred and the secular, between
light and darkness, between Israel and the nations,” and as
Moshe Rabbeinu blessed us, 772 nva Y819 jown - “Israel shall
dwell secure, solitary” (Devarim 33:28). [See Rav Schachter on Tefillah,
He’aros B’Nusach HaSiddur, section XXIII.]

In this spirit of separateness, Avraham sought to establish,
for the first time, the institution of kever Yisrael, which is one of
the ways the distinction of Klal Yisrael is clearly manifest. This
required him to strengthen himself to be able to challenge the
prevailing societal norm and to erect this “mechitzah” between
them. Because bnei Ches considered Avraham a DpHR Row) —
“a prince of G-d,” they were gracious in offering Avraham
11712p nan - “the choicest of our burial places,” and to show
his appreciation, Avraham bowed down to the children of Ches.
But Avraham had to decline their offer; he responded that he
was forbidden to bury Sarah in a non-Jewish cemetery. Avra-
ham’s message was that Jews live differently, die differently,
and are buried differently than non-Jews. [See MiPninei HaRav,
2001 ed., pp. 276-277.]

It is true that we share a great deal in common with the
nations of the world, as all human beings were created b’tzelem
Elokim (in the image of G-d). But Bnei Yisrael were created as
banim laMakom (children of the Omnipresent), which is a deep-
er degree of tzelem Elokim. Therefore, the Halachah requires a
separate beis hakevaros for Jewish people, since burying a Jew in
close proximity to a non-Jew would be a violation of the k'vod
hab’riyos that the Jew deserves.

We require a space of eight amos between a kever Yisrael and
a kever nochri, since the four amos that surround a meis have
a din of tefisas hakever (occupied area of the grave), and we do
not permit interlocking tefisos (Igros Moshe, Yoreh De’ah 1:160;
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S’ridei Eish 3:100; Minchas Elazar 2:41). Some poskim (Rav Shlomo
Kluger, Tuv Ta’am V’'Da’as 3:2:253) required a mechitzah sepa-
rating the cemeteries as well. [See Eretz HaTzvi, p. 126; Divrei HaRav,
2010 ed., p. 226.]

The issur to bury a Jew in a non-Jewish cemetery does not
apply only lechatchilah. Even bedi’eved, if a Jew was mistakenly
buried among non-Jews, we are obligated to remove the meis
and bury it in a kever Yisrael. Rav Soloveitchik related that there
was a question whether, in this situation, it would be permis-
sible for a Kohen to exhume the body and re-bury it in a kever
Yisrael, if he were the only person available to do so. Unlike the
view of most of the rabbonim of the generation, his grandfather,
Rav Chaim, was of the opinion that since it is such a great
bizayon hameis to remain buried among non-Jews, such a meis
has the status of meis mitzvah (a dead body in need of kevurah),
and a Kohen is permitted to be metamei himself for this purpose
to save the meis from this disgrace. [See Nefesh HaRav, 1994 ed.,
pp- 279-280.]

Rav Chaim commented that there are long bridges and
there are short bridges. But there is not a bridge long enough to
bridge the gap between a Jew and a non-Jew; the difference is
so great. A Jew has kedushas Yisrael, whereas a non-Jew, though
he has mitzvos, does not possess kedushah. Only the Jewish
body is considered tashmishei kedushah, and therefore after a
Jew dies, his body must be buried like a pair of tefillin that has

become pasul. [See Eretz HaTzvi, p. 90; Rav Schachter on the Parsha, Parshas
Chayei Sarah.]
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KEVER AVOS
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And Efron’s field, which was in Machpelah, was confirmed ...
as Avraham'’s, as a purchase in the view of the children of Ches
... And afterwards Avraham buried Sarah his wife ... Thus,
the field with its cave was confirmed as Avraham’s as an estate
for a burial site, from the children of Ches. (Bereishis 23:17-20)

AV SOLOVEITCHIK questioned the repetition in these
pessukim. Why do we need to be told two times that the
land was confirmed as being owned by Avraham?

The Rav noted an apparent shift in the status of Avraham’s
possession of the field of Efron, from that of a mpn nTv - a
purchased field - to that of a "mNR N7V - an ancestral field.
Accordingly, he explained the sequence of pessukim as follows:
At first, Avraham bought the field merely as a purchase of real
estate. However, after he buried Sarah there, his relationship
with the land was transformed; it was now an ancestral heri-
tage for him, and he understood that he would never leave that
land. Indeed, one is not permitted to sell his ancestral field
unless he becomes impoverished, and even then, he should try
not to sell all of it (Rashi, Vayikra 25:25).

That is why the phrase nn »1 nxn is used in relation to
the 92p nNINR, in contrast to nn "1 »YH. This denotes the com-
plete removal of the land from the control of bnei Ches into
the possession of Avraham, for whom it became a “land of
destiny” - the National Homeland of his descendants.

The Ramban (Bereishis 23:19), commenting on the many acts of
kindness that Hashem did for Avraham, highlights this point.
First, despite the fact that he was a stranger, Avraham was ac-
corded great honor, thereby fulfilling in his lifetime the promise
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of 1w nYmwy - “I will make your name great” (12:2). Further-
more, when his wife died, he merited that she was buried in
“nachalas Hashem” - the heritage-land of Hashem. The Ramban
thus implies that the acquisition of Me’aras HaMachpelah, speci-
fically as a R nTY, represented the beginning of the fulfill-
ment of Hashem’s promise to Avraham that Eretz Yisrael would
be his nachalah.

Rav Soloveitchik (Divrei Hashkafah, 1994 ed., pp. 37-38) re-
counted an incident that he heard from Alain de Rothschild
of Paris. In 1949, after the War of Independence, the family
of the “Nadiv HaYadu’a” (“The Famous Benefactor”), Baron
Edmond de Rothschild, began to make plans to reinter his
remains and those of his wife in Eretz Yisrael. When General
Charles de Gaulle heard of the plans, he summoned James de
Rothschild, the baron’s son, and remarked to him, “I always
thought that the Rothschild family was completely loyal to
France. Now, I want to ask you, what is true loyalty?” De
Gaulle answered his own question: “A true Frenchman is one
who was educated in French schools, who fights for France in
times of war, who contributes to French society. And a good
Frenchman is also one who lives, dies, and is buried in France.
I cannot understand how a good Frenchman can be buried in
another land!”

Although he was not that observant of mitzvos, Baron Roth-
schild felt that he should be buried in Eretz Yisrael, recogniz-
ing it as our National Homeland. Yaakov told his children and
his grandchildren, as did Yosef, that he wanted to be buried
in Eretz Yisrael, since he wanted everyone to keep in mind
our strong connection to Eretz Yisrael. Nechemyah, upon
being questioned by King Artachshasta over his downcast
appearance, responded in a similar vein: IWR 79 WP RS M
n19n omar nap 1 yn - “Why should my face not be
downcast, when the city of my ancestors’ graves is in ruin?”
(Nechemyah 2:3).
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People have a deep attachment to the place of kever avos,
and Jews are similarly drawn to Eretz Yisrael, where our Avos
and Imahos are buried. This relationship began in our parsha

through the burial of Sarah Imeinu. [See MiPninei HaRav, 2001 ed.,
pp. 274-275.]



PARSHAS TOLDOS

MA’ASER KESAFIM

7113720 DYV IRN RAN NIV R RN PIRT PRY YA
Yitzchak sowed in that land, and in that year he reaped a
hundredfold; thus had Hashem blessed him. (Bereishis 26:12)
HEN THERE WAS a famine in the land, Yitzchak tra-
veled to Gerar, intending to dwell in Mitzrayim, just as
his father had done before him. Rashi (26:2) cites the Midrash
that Hashem said to Yitzchak, “Do not descend to Mitzrayim,
for you are a blemish-free offering, and [territory] outside the
Land [of Israel] is not worthy of you.” Following the incident
of the Akeidah, Yitzchak had attained the kedushah of a Korban
Olah (burnt-offering) and was not permitted to leave Eretz
Yisrael.

At that time, Hashem gave Chevel Azah (the Gaza Strip) to
Yitzchak: Y980 mxIRn 93 nNR OR PAN Y D L DRI PIRL N -
“Sojourn in this land ... for to you and your offspring will
I give all these lands” (26:3). This made that territory part of
Eretz Yisrael, and Yitzchak was therefore allowed to remain
there. Rashi (26:12) comments that Yitzchak met with great
success there, despite the fact that the land was not usually
fruitful, since Chevel Azah was not the Eretz Yisrael proper
that was given to Avraham (the land of the seven Canaanite
nations) and it was a year of famine. Nevertheless, Yitzchak’s
land produced a bounty that was one hundred times greater
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than expected. Rashi quotes Chazal that Yitzchak had assessed
how much the land was fit to produce for the purpose of de-
termining the amount of ma’aser to set aside.

The Rambam (Hilchos Melachim 9:1) quotes the Midrash
(Shemos Rabbah 30:9; see Chiddushei HaRan, Sanhedrin 56b, s.v.
achol), which outlines a historical sequence of commandments.
Initially, Hashem commanded Adam to observe six of the mitz-
vos Bnei Noach. Since mankind was prohibited from eating meat
until after the mabul, the seventh of the mitzvos Bnei Noach, the
issur of eiver min hachai (consuming a limb of a living animal),
took effect only after the mabul. The count of mitzvos remained
at seven until Avraham was commanded the additional mitz-
vah of bris milah. Later, Yitzchak separated ma’aser, and then
Yaakov received the prohibition of gid hanasheh. Yitzchak was
not formally commanded to separate ma’aser, but he was given
the ability to do so, such that the separation would be effective
and the produce would have the status of ma’aser. Amram re-
ceived additional mitzvos in Mitzrayim, and the Torah’s taryag
mitzvos were completed through Moshe Rabbeinu.

In explaining the significance of the fact that each one of the
Avos was given an additional mitzvah, Rav Soloveitchik referred
to the machlokes between the Ramban and the Ba’alei HaTosfos
(see Ramban, Vayikra 24:10) regarding whether Jewish lineage
was determined by the male or female parent before Mattan
Torah. The Mishneh LaMelech (Parashas Derachim, drush 1) ex-
plains that the machlokes revolves around the question of the
halachic status of the Avos before Mattan Torah: Was it that of
a ben Noach or that of a Yisrael? [See Eretz HaTzvi, p. 120.]

The Rav thought that the resolution of this question involves
a compromise position (see Maharsha, Chiddushei Aggados, Yoma
28b, s.v. mitzvosai; Chasam Sofer, Yoreh De’ah 300). The Avos
did indeed leave the status of bnei Noach, but they did not
enter into the ranks of complete kedushas Yisrael. It is evident
from the nusach of birchos hamitzvos, 1M1 PMRNI NVTH TOR -
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“Who has sanctified us with His commandments and has
commanded us,” that the notion of kedushas Yisrael is related to
mitzvah obligation. To the extent that one has chiyuvei mitzvos,
he has a corresponding kedushas Yisrael. Since the Avos were
not commanded to observe all of the taryag mitzvos, it seems
that they possessed only partial kedushas Yisrael. After ma’amad
Har Sinai, when all of Bnei Yisrael received the full complement
of taryag mitzvos, all Jews have the same level of complete
kedushas Yisrael.

[The ruling of the Rama (Orach Chaim 17:2), based on the
opinion of Rabbeinu Tam, is that women are permitted to re-
cite a berachah over time-bound positive mitzvos. Although the
text of the berachah reads 1% YMxNa NYTH IWR, and women are
exempt from performing these mitzvos, they may still recite this
text. Since the kedushas Yisrael of women is equal to that of men,
and, as mentioned, the definition of kedushah entails mitzvah ob-
ligation, the term ¥ is appropriate. Rav Soloveitchik explained
that women were commanded in principle to perform time-
bound positive mitzvos, and then were exempted in practice
from their obligation.] [See Rav Schachter on the Parsha, Parshas Vayakhel.]

The Rav elaborated on the lesson of the Midrash. Hashem
made a separate bris with each one of the Avos individually, as
the passuk describes, NR qR1 pNX’ N2 NR AR 2P A2 NR NN
MR PIRM IR DNIAR N2 - “I will remember My covenant
with Yaakov, and also My covenant with Yitzchak, and also
My covenant with Avraham will I remember, and I will re-
member the land” (Vayikra 26:42). A bris represents a reciprocal
obligation between two parties. Thus, the bris that Hashem
sealed with each of the Avos must have consisted of an addi-
tional mitzvah that He gave each of them, over and above the
sheva mitzvos bnei Noach incumbent upon all of mankind.
Absent additional mitzvos, a kerisas bris has no meaning.

Each new bris created a tosefes kedushas Yisrael, as kedushas
Yisrael is always contingent on chiyuv b'mitzvos. Thus, when
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Avraham first sealed a bris with Hashem and received the
mitzvah of milah, he gained a partial kedushas Yisrael, and as
each of the subsequent Avos sealed a new bris with Hashem and
received additional mitzvos, they gained a deeper degree of
kedushas Yisrael. In much the same way, the national kerisas bris
(sealing of the covenant) at Har Sinai created full kedushas
Yisrael for the entire Jewish Nation.

The Ra’avad raises an objection to the Rambam’s statement
cited above, that Yitzchak was the first to separate ma’aser.
After Avraham was victorious in his battle with the four kings,
he acquired their possessions based on the principle of kibbush
milchamah, conquest through war (Gittin 38a). He thus became
obligated to give ma’aser kesafim (tithe of one’s assets), like
anyone who gains great wealth. Rashi (Sotah 17a, s.v. bischar)
explains that Avraham wanted to distance himself from gezel,
since the kinyan of kibbush milchamah is, in the end, an acqui-
sition produced through an act of gezel. Yet, he was not per-
mitted to forgo the portion due to tzedakah. Thus, although
Avraham refused to benefit from any of Sodom’s possessions
that he had rescued in war, he still separated the portion to be
consecrated as hekdesh (Ramban, Bereishis 14:22): Y1 99yn 19 o7
- “and he gave him a tenth of everything” (Bereishis 14:20).
Avraham donated a tenth of the spoils of war to Malki-Tzedek,
also known as Shem ben Noach, in support of Yeshivas Shem
V’Ever.

Indeed, Chazal expound the directive, nxXyan %3 nx 9wyn vy
W - “You shall tithe the entire crop of your planting”
(Devarim 14:22), to include ma’aser kesafim (tithe of one’s profits)
that should be contributed to support those who toil in limmud
haTorah (Yalkut Shimoni, Re’eh 893; Tanchuma, Re’eh 18). Thus, it
was Avraham who was the first to separate ma’aser, not
Yitzchak.

The Radvaz defends the Rambam by distinguishing between
two forms of ma’aser. According to the Rambam, while it is true
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that Avraham gave ma’aser kesafim, this form of ma’aser is
in essence a mitzvah of tzedakah, not a mitzoah of ma’aser ani,
the tithe of produce that is distributed to the poor (during the
third and sixth years of the shemitah cycle). As such, Avraham’s
ability to give ma’aser kesafim does not indicate additional
kedushas Yisrael, since a non-Jew should also give tzedakah
(see Chiddushei HaRan, Sanhedrin 56b, s.v. vayetzav, based on
Yechezkel 16:49).

The hafrashas ma’aser (separation of a tithe) performed by
Yitzchak, in contrast, was not from his general assets, but from
produce grown in Eretz Yisrael. This was a fulfillment of the
mitzvah of ma’aser ani, and thus the Midrash records that it was
Yitzchak who was the first to be given the ability to separate
ma’aser.

The Ra’avad, however, must be of the opinion that giving
ma’aser kesafim is a fulfillment of the mitzvah of ma’aser ani.
Accordingly, it was not Yitzchak who first separated ma’aser,
but rather Avraham, and this is the basis of the Ra’avad’s
objection.

There are a number of practical ramifications that emerge
from the two ways in which ma’aser kesafim may be viewed.
The Rama (Yoreh De’ah 249:1) rules, in the name of the Maharil,
that since ma’aser kesafim is a form of ma’aser ani, it should not
be used to enable one to perform mitzvos, but should be given
specifically to the poor. The Shach (249:3), however, quoting the
Maharam MiRotenburg, permits using ma’aser kesafim to pur-
chase mitzvah objects. Apparently, this opinion views ma’aser
kesafim as part of one’s tzedakah obligation, which one may do-
nate to any type of charitable institution or even use for mitzvah
observance.

A further difference relates to the permissibility of testing
Hashem when donating ma’aser kesafim. The Gemara in Ta’anis
(9a) explains that it is improper for one to demand a berachah
for the sake of fulfilling mitzvos, as this is included in the
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general prohibition of "1 n& Yoan 8% - “You shall not test Hashem”
(Devarim 6:16). Separating ma’aser from one’s produce is the
only exception to the issur. This is based on the passuk:

OR MpPax 7 IR NRTA R 220N ... INRD 172 98 TwYna 93 NR I8N
27992 7Y 1992 0IY 'MPMIM DNWYWN MR NR DIY NNAR R

Bring all the tithes into the storage house ... Test me, if you
will, with this, says Hashem, Master of Legions, [see] if I do not
open up for you the windows of the heavens and pour out
upon you blessing without end. (Malachi 3:10)

Nevertheless, the Rama (247:4) cites an opinion that although
one may not test Hashern when one merely distributes tzedakah,
it is permitted when one gives ma’aser kesafim. This statement
of the Rama is I’shitaso (in line with his own opinion), that
ma’aser kesafim is a form of ma’aser ani and must be distributed
only to the poor. Accordingly, it is permitted to use the merit of
giving ma’aser kesafim to test Hashem.

The Pischei Teshuvah (247:2) quotes a number of Acharonim
who take issue with the Rama’s leniency. They maintain that
ma’aser kesafim falls under the category of the mitzvah of
tzedakah, and, being unrelated to ma’aser from produce, it is

forbidden to use its merit to demand a berachah from Hashem.
[See Eretz HaTzvi, pp. 140-141.]

2
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MARRYING TWO SISTERS

HE GEMARA records a tradition that Avraham Avinu ob-

served all of the mitzvos, even though the Torah had not
yet been given (Yoma 28b). We likewise assume that the same
was true for Yitzchak and Yaakov (see Bereishis Rabbah 79:6),
and this leads to the obvious question of how Yaakov could
violate the Torah prohibition of marrying two sisters.

The Ramban (Bereishis 26:5; Vayikra 18:25) famously com-
ments that the primary location for mitzvah observance is Eretz
Yisrael. [Indeed, this is very noticeable over Sukkos, when rain is
very uncommon in Eretz Yisrael and one can fulfill the mitzvah
of sukkah, whereas it regularly rains over Sukkos in chutz la’-
Aretz.] The Ramban cites the comment of the Sifrei that the passuk
stated in reference to galus, 210N PIRN YYN MM DNTARY - “And
you will be swiftly banished from the goodly Land” (Devarim
11:17), teaches that even in galus, we must continue to observe
the mitzvos of tefillin and mezuzah that are described in the
subsequent pessukim. We are instructed to distinguish ourselves
through these mitzvos in chutz la’Aretz, so that when we return to
Eretz Yisrael, they will not seem new and unfamiliar to us.

The Ramban explains that this was true only after Mattan
Torah, when we became obligated in mitzvos. However, be-
fore Mattan Torah, when mitzvos were voluntarily accepted, the
Avos observed the mitzvos only in Eretz Yisrael. That is why
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Yaakov could marry two sisters, since at that time, he resided
in chutz la’Aretz. In fact, Hashem arranged that Rachel died on
the road at the start of Yaakov’s entry into Eretz Yisrael, so that
he would not reside in the Land with two sisters as wives.

Rav Yaakov Kamenetsky zt”l (Emes LeYa'akov, p. 199) pre-
sents an interesting suggestion that explains how Yaakov could
have married two sisters. As mentioned, our forefathers’ ful-
fillment of the dinim of the Torah was discretionary, observ-
ing them as an NV M¥n 1R (one who performs a mitzvah
voluntarily). Thus, the custom that the Avos had taken upon
themselves not to marry more than one sister was regarded as
a middas chassidus (pious trait). Yaakov had already proposed
to Rachel, and they had planned for seven years to get married.
Now that Yaakov inadvertently married Leah, he found him-
self in a conflict between a middas chassidus and a strict din. He
wished to observe his middas chassidus to refrain from marrying
two sisters. However, he was unable to act in accordance with
this chumra because it was at the expense of leaving Rachel in a
forlorn state and severely disappointing her. There is a time
and place for middas chassidus, but not if its observance will
hurt another’s feelings. [See Rav Schachter on the Parsha, Parshas Mikeitz.]

The Maharal MiPrague (Gur Aryeh, Bereishis 46:10, s.v. zu
Dinah) proposed a different explanation of Yaakov’s actions - a
distinction between mitzvos asei and mitzvos lo sa’aseh. We
readily understand why it is sensible to observe a mitzvas asei
that one is not yet obligated to perform, since one thereby gains
a kiyum hamitzvah (fulfillment of a mitzvah). However, in the
case of a lo sa’aseh, there is no purpose in voluntarily abstaining
from something that is currently permissible. It is tantamount
to a non-Kohen taking upon himself not to enter a cemetery and
become tamei meis; nothing is accomplished by such a practice.
Thus, the Avos performed only the mitzvos without being com-
manded; they did not refrain from violating issurim, such as
marrying two sisters.
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The Maharal employs this distinction to answer a question
of Tosfos. The Mishnah in Kilayim (9:4) teaches that tachrichim
(shrouds for the dead) are not subject to the prohibition of
kilayim (wearing a garment made of wool and linen). The
Gemara in Niddah (61b) explains that this is based on the passuk,
wan onna - “among the dead who are free” (Tehillim 88:6),
from which we derive that once a person dies, he becomes
exempt from the observance of mitzvos.

Tosfos (s.v. aval) asks that this halachah seems to be contra-
dicted by the Gemara in Berachos (18a), which teaches that one
who walks in a cemetery with his tzitzis exposed transgresses
the passuk, ynwy 90 w15 M5 - “One who mocks a pauper blas-
phemes his Maker” (Mishlei 17:5). Likewise, the Gemara in Mena-
chos (41a) teaches, based on this passuk, that we should be careful
to affix tzitzis to the tachrichim of a meis. Since they can no longer
perform mitzvos, it is a mockery of the dead to perform mitzvos
in front of them or to demonstrate that they do not require tzitzis
on their clothing. Why, then, is it permissible to wrap a meis in
tachrichim of kilayim? It should be a violation of w77 %!

The Maharal answers by distinguishing between the aveirah
of kilayim and the mitzvah of tzitzis. It is permissible to place
shrouds of kilayim on a meis, because after death, he is simply
not prohibited from wearing kilayim. In the case of a mitzvah,
however, even if one is exempt from performing a mitzvah, he
does gain a kiyum hamitzvah if he volunteers and performs the
mitzoah. Walking in a cemetery with one’s tzitzis exposed, or
clothing a meis in tachrichim that are missing tzitzis, demon-
strates that the meis lacks the possibility of such a kiyum, and
this constitutes a bizayon (disgrace) of the meis.

The Brisker Rav (Chiddushei Rabbeinu HaGri”z mipi HaSh'-
mu’ah al HaTorah, Parshas Lech Lecha) suggests an answer that
assumes, unlike the Maharal, that it is, in fact, generally of
benefit to volunteer to abstain from issurim. He suggests that
the issur of marrying two sisters is exceptional in this regard.
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The Mishnah (Yevamos 97a) teaches that this issur applies only
if one is actually married to one of the sisters, not if he merely
cohabited with her outside of marriage. Furthermore, adds the
Brisker Rav, even when ishus (the marital relationship) exists
with one sister, the issur applies only if it is an ishus Yisrael, not if
it is merely an ishus ben Noach. This is because ishus ben Noach is,
in its essence, a different form of ishus than ishus Yisrael. For
example, the creation of ishus ben Noach does not occur through
the three methods that a Jew may effect Kiddushin - kesef
(transfer of money), shtar (a document), and bi’ah (marital rela-
tions); it does not consist of the two-step process of eirusin
(betrothal) followed by nisu'in (marriage), nor does it recognize
the act of entering the chuppah as creating nisu’in. For bnei
Noach, a woman is defined as “married” only after cohabitation
(Sanhedrin 57Db).

For this reason, certain arayos (forbidden relationships) that
are based on ishus do not apply to non-Jews, such as achos ishto
(one’s wife's sister), kalaso (one’s daughter-in-law), and chamoso
(one’s mother-in-law). Thus, even though Yaakov voluntarily
abstained from violating other issurim, the issur of marrying
two sisters did not apply in his case. His marriage to Rachel
was merely an ishus ben Noach, and the issur of achos ishto does
not exist within the framework of this ishus (see Chiddushei
HaRamban, Yevamos 98a).

Given this background, the Brisker Rav explains the un-
usual nusach of the berachah over eirusin: 119 ORI NYIYN HY MR
mMoIRD NR - “Who commanded us regarding forbidden unions
and Who forbade betrothed women to us.” The Rosh (Kesubos
1:12) wonders why, in this context, we recite a berachah over
that which is assur. The Chachamim never enacted a birchas ha-
mitzvah when one engages in a permitted activity and thereby
avoids violation of an aveirah! This question leads the Rosh to
his position that birchas eirusin is, in fact, not a birchas hamitzvah
at all, but rather a birchas shevach v’hodayah over the institution
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of Jewish marriage. Accordingly, the wording of n»yn 5 M
MOMIRA NR 1% ToR) is utilized to highlight the special nature of
this type of ishus.

The Rambam’s opinion (Hilchos Ishus 1:1-2; Sefer HaMitzovos,
mitzvas asei 213), however, is that birchas eirusin is a birchas ha-
mitzvah. This is consistent with his view that there is an inde-
pendent mitzvah to get married, aside from the mitzvah of
piryah v’rivyah (procreation). In his view, the unusual nusach
of birchas eirusin may be explained differently, based on a
principle that the Rambam mentions in Hilchos Berachos (11:2,
see Kesef Mishneh) that we only recite a birchas hamitzvah over a
mitzvah that is bein adam laMakom (between man and Hashem),
not over a mitzvah that is bein adam lachaveiro (between man and
man). The reason for this distinction is that we state in the
berachah, y1x%1 yYMN1 NV IWR - “Who has sanctified us with
His commandments.” The berachah was established over a mitz-
vah that we were commanded to perform due to our kedushas
Yisrael (see Sefer HaRokei'ach, 366). A mitzvah bein adam lacha-
veiro that non-Jews participate in as well does not demonstrate
the uniqueness of kedushas Yisrael and does not warrant a
berachah.

Why, then, do we recite birchas eirusin over the mitzvah of
marriage, given that non-Jews also get married? The answer,
explains the Brisker Rav, is that ishus Yisrael is totally different
than ishus ben Noach. To emphasize this distinction, we make
reference in the berachah to the unique issurei arayos that are
generated by and dependent on ishus Yisrael in particular.

Notwithstanding the above explanations, we usually under-
stand that Yaakov married two sisters based on the concept of
NNV 9awa Ron - “Sin, in order that you may gain” (Menachos
48a), also referred to as nnwH nay - “A transgression com-
mitted for the sake [of Heaven]|” (Nazir 23b). Every legal
system subscribes to the idea that in rare instances, the ends
justify the means. The only question is which ends and which
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means. For example, everyone would agree that one who is
rushing his wife to the hospital in active labor in the middle of
the night may drive through a red light. The police would even
assist him in doing so. It is recognized that those ends justify
those means. Naturally, of course, each case must be judged
individually to determine the significance of what is expected
to be accomplished through the sinful act to see whether the
rule should be applied. [See essay for Parshas Pinchas.]

Rav Chaim Volozhiner (Nefesh HaChaim 1:21; Perakim 7) ex-
plains that Yaakov Avinu, as well as Rachel and Leah, knew
through ruach hakodesh that there were going to be twelve
shevatim (see Rashi, Bereishis 29:34). Likewise, Yaakov under-
stood that he was expected to marry two sisters. Therefore,
although it would perhaps have been proper to observe the
issur of achos ishto even prior to Mattan Torah, Yaakov’s vio-
lation of the issur was necessary in order to achieve the end
result - to give rise to the shevatim and ultimately the building
of Klal Yisrael.

The sefer Kesser Rosh (132), by one of Rav Chaim Volozhiner’s
talmidim, notes that his rebbi was opposed to the Chassidic
movement of his time, since he viewed their lack of adherence
to the zemanim of kiyum hamitzvos as an incorrect application of
MY Yawa Ron. In fact, Rav Chaim Volozhiner writes that this
principle applied exclusively before Mattan Torah and is no
longer relevant. This comment of Rav Chaim was an exaggera-
tion, made in the context of his criticism of Chassidism; the
principle is relevant nowadays, albeit in a more restricted fa-
shion and only in exceptional situations.
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ZERA AVRAHAM

VY OR PR HR IR INRY 2Py HR DIIRINN 129N

The angels returned to Yaakov, saying, “We came to your
brother, to Eisav.” (Bereishis 32:7)

HE MALACHIM refer to Eisav as the brother of Yaakov.

We find a similar reference later in the Torah: D™ DnR
WY 11 0NR 511 - “You are passing through the boundary of
your brothers, the children of Eisav” (Devarim 2:4). This appel-
lation seems strange; while Yaakov possessed kedushas Yisrael,
Eisav did not. Yaakov Avinu was the first to have mitaso
sheleimah; all of his children were Jewish (Vayikra Rabbah 36:5).
This was not the case before him, as of Avraham’s two chil-
dren, only Yitzchak was Jewish, and of Yitzchak’s two children,
only Yaakov was Jewish. [See essay for Parshas Toldos.]

This condition was told to Avraham when Hashem com-
forted him regarding the need to banish Yishmael from his
home: 1 99 R7p> pnxoa » - “for through Yitzchak will offspring
be called yours” (Bereishis 21:12). Only the descendants of
Yitzchak are considered zera Avraham, and not the descendants
of Yishmael. Furthermore, the derashah of the Torah SheBe’al Peh
expounds the passuk to teach, pnx’ 53 85 pnxa - “in Yitzchak,
but not all [of the descendants] of Yitzchak” (Sanhedrin 59b).
Only some of Yitzchak’s children, Yaakov and his descendants,
are considered zera Avraham - not Eisav and his descendants.
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The Brisker Rav (Chiddushei Rabbeinu HaGri”z mipi HaSh'mu-
‘ah al HaTorah, Parshas Toldos, siman 25), explains in the name
of his father, Rav Chaim, that at the time that the message of
PNy 93 R pnya was conveyed, which of the descendants
of Yitzchak would have the status of zera Avraham - Yaakov or
Eisav, or both - was unknown. The choice was disclosed only
when Yitzchak gave the berachos to his children. After Yitzchak
bestowed the initial berachos on Yaakov and Eisav, we read,
IOR VI T2 DMIAR NI72 DR T2 100 . IR 712 2PY? HR PR RIpN —
“Yitzchak summoned Yaakov and blessed him ... ‘May He
grant you the blessing of Avraham to you and to your off-
spring with you’” (Bereishis 28:1-4). At that time, it was revealed
that only Yaakov was considered zera Avraham, by virtue of
which he merited the birkas Avraham, and not Eisav.

There is great significance to the designation of zera Avra-
ham. Tosfos in Yevamos (22b, s.v. ben) points out the difference
between two similar terms in Biblical Hebrew - ben and zera.
The word ben refers to a biological child, but it does not specify
whether or not he follows in the footsteps of his parents.
Moreover, ben does not necessarily include grandchildren or
future generations. The word zera is in one sense more re-
stricted, as it applies only to zera kasher and not zera passul. This
term is more expansive, however, in a different sense; zera
includes all descendants, even those who live generations later.
These differences are a reflection of the literal meaning of the
word zera, “seed,” as planting the seed of a particular tree
always results in the growth of a tree of the same species,
which will continue well into the future.

Thus, suggests the Brisker Rav, Eisav and Yishmael were
not in the same category. Yishmael from the very outset was
not going to have kedushas Yisrael. Eisav, on the other hand, as
the twin brother of Yaakov, should have had the status of a
Jew. The matter of assigning the title of zera Avraham to Yaakov
or Eisav was held in abeyance, and only later, at the time of the
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berachos, was the decision made to select Yaakov, since he rep-
resented zera kasher. Indeed, the Rambam (Hilchos Melachim 10:7)
implies that the determination of Yaakov as zera Avraham de-
pended on the fact that he “perpetuated [Avraham’s] beliefs
and proper path.”

This is the connotation of the pessukim read as part of the
haftorah of Parshas Toldos, apy’ NR 2MR) “T DIRI 2pP2H WY NR RIYN
MRIV WY NRY - “Was not Eisav a brother of Yaakov, the words
of Hashem, yet I loved Yaakov. But I hated Eisav” (Malachi 1:2-3).
This means that Eisav was a brother of Yaakov, and that ini-
tially they were both suitable to inherit the birkas Avraham.
Ultimately, however, 'nriw wy nry - Eisav was rejected from
being endowed with kedushas Yisrael.

We may understand the pessukim in Yehoshua (24:2-4) that
we recite at the Pesach seder in this way as well:

DI'MAR 12V 71NN 93P HRIV? PR T IR NI DYN HI HR YVINY RN
PINY ORI INRY AT DR NIIRY ... DNIAR DR DIAR DR NPRY ... DOIYN
PPN IMR NYIY PYY N DR WYY DRI VY DRI 2P DR PR IR

DX TP VI

Yehoshua said to the entire nation: “Thus said Hashem, the G-d
of Israel: Your forefathers always dwelt beyond the [Euphrates]
River ... But I took your forefather Avraham ... I multiplied his
seed and I gave him Yitzchak. To Yitzchak I gave Yaakov and
Eisav. To Eisav I gave Mount Seir to inherit, and Yaakov and his
sons went down to Mitzrayim.”

The Brisker Rav explains that a careful reading of the pessu-
kim indicates that the bris that Hashem sealed with Avraham
was only relevant to Yitzchak, not Yishmael. However, the
possibility of emerging as zera Avraham was, at first, fitting
for both Yaakov and Eisav. Thus, only later, after Eisav was
rejected, was he given Mount Seir to inherit. Yaakov, on the
other hand, was chosen to fulfill the Bris Bein HaBesarim, in
which Avraham was told, DnY RS pIRa vt > 93 9 YN MD
MY MRN PIIR DMR NP D1 - “Know with certainty that your
offspring shall be strangers in a land not their own, and they
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will serve them and they will oppress them - four hundred
years” (Bereishis 15:13). The promise of the bris was in reference
to the zera Avraham, which is why only Yaakov and his sons
went down to Mitzrayim.

The passuk in the aftermath of the Bris Bein HaBesarim spe-
cifies as well that Eretz Yisrael was given to zera Avraham:
DRI PIRD NR NN PUY NRY 12 DIAR DR T NI RN DY -
“On that day Hashem made a covenant with Avram, saying,
“To your descendants have I given this Land’” (Bereishis 15:18).
In other words, Eretz Yisrael belongs to the Jewish People, who
observe the Torah.

Ayatollah Khomeini once said that Jewish people who eat
pork are not Jews, and they are not entitled to Eretz Yisrael.
While the first part of his statement is not accurate, as those
Jews who eat pork certainly do retain their kedushas Yisrael, the
second part is true. Eretz Yisrael does not belong to secular
Jews, despite the fact that they are bnei Avraham, if they do not
act like zera Avraham. That is why the Gemara in Berachos (48b)
teaches that we must mention Torah in the second berachah of
Birchas HaMazon, in which we recite, 1nTb® Jn7n Sy - “for
Your Torah which You taught us.” In this berachah, we are
obligated to thank Hashem for giving us Eretz Yisrael, and the
Land was given on the condition that we remain zera Avraham
and adhere to Torah and mitzvos.

2 R 2
0’0 0‘0 0‘0
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A SINGLE MITZVAH

STRN 2PY RN
And Yaakov became very frightened. (Bereishis 32:8)

ASHI QUOTES the statement of Chazal that although Yaa-

kov had been promised, 7on 9wR 531 PnInw J0Y IR MM -
“Behold, I am with you and will guard you wherever you go”
(Bereishis 28:15), when he was told that Eisav was marching
toward him with an army of four hundred men, he became
frightened. Yaakov was concerned and said, Xonn oy» Rnw -
“lest a sin cause [me to lose Hashem’s protection]” (Berachos 4a).
This was coupled with an attitude of nnxn Yam *7ONN HIN MIVP
- “I have been diminished by all the kindnesses and by all the
truth [that You have done Your servant]” (32:11). Since he
received so many kindnesses from Hashem, Yaakov felt that his
zechusim (merits) had been reduced and that the earlier promise
might no longer apply.

The Midrash (Bereishis Rabbah 76:2) mentions additional con-
siderations to explain Yaakov’s reaction. Yaakov was concerned
about the fact that his brother had fulfilled the mitzvah of yishuv
Eretz Yisrael, whereas he had been living in chutz la’Aretz for
many years. Furthermore, while Yaakov was away from his
parents for twenty-two years, Eisav performed kibbud av va’eim
in an outstanding fashion.

This is rather astonishing. After all, Eisav was a rasha. What
kind of merit could he have accrued through his mitzvos?
It is true that he served his parents, but he caused great ag-
gravation to his parents as well. Rashi quotes the Midrash
(Tanchuma, Toldos 8) on the passuk, mxn vy pnom - “and
[Yitzchak’s] eyes dimmed from seeing” (Bereishis 27:1), which
teaches that Yitzchak lost his eyesight from the smoke of the
ketores that Eisav’s wives offered to avodah zarah. Another ex-
planation of the Midrash is that min haShamayim, Yitzchak went
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blind so he would be forced to stay at home. Hashem protected
him from going out in public, where people would identify
him as the father of the wicked Eisav (Bereishis Rabbah 65:10). Is
kibbud av va’eim of such an individual deserving of reward?!

Furthermore, the Zohar (Zohar Chadash, Parshas Acharei, 60b;
see Rama, Yoreh De’ah 376:4) teaches that when a son recites
Kaddish for a deceased parent, it is a form of kibbud av va’eim
because it redeems his parents from Gehinnom. Yaakov was
learning Torah and leading a life filled with mitzvos. Thus,
Yaakov fulfilled the greatest form of kibbud av va’eim, bringing
honor to his parents by being a religious Jew.

The lesson we may glean from this is that as great a rasha as
Eisav was, the yishuv Eretz Yisrael that he did fulfill was never-
theless considered a great mitzvah. Although Eisav disappoint-
ed his parents, at the same time, he did fulfill kibbud av va’eim,
and Hashem gives reward even to irreligious Jews for the mitz-
vos they perform. This is what Yaakov Avinu was concerned
about.

When the name of Eliezer Ben-Yehuda was mentioned dis-
paragingly in front of Rav Yosef Chaim Sonnenfeld, he res-
ponded that notwithstanding the fact that Ben-Yehuda was
a totally irreligious Jew, he had a big zechus for introducing
lashon hakodesh into the Israeli school system. He felt that it was
perhaps a mistake for the religious community not to have
adopted the Hebrew language immediately upon arriving in
Eretz Yisrael (Al Chomosayich Yerushalayim, p. 115). In a similar
vein, the secular Zionists have a great zechus for building Eretz
Yisrael, even though they did not keep other mitzvos.

Rav Mallen Galinsky, formerly of Yeshivat Sha’alvim, once
recounted that he was shown a manuscript by a descendant of
a Chassidic rebbe who lived two-hundred years ago. The rebbe
described that when the dor haMidbar went to shamayim, they
were going to be punished because ntnn yIra yormn - “they
despised the desirable Land [of Israel]” (Tehillim 106:24). They
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pleaded with Hashem to be sent back to this world in the form
of gilgulim (reincarnations) to correct their aveirah. Finally,
Hashem acquiesced with the stipulation that they could return
to this world on the condition that they would perform only
one mitzvah - building the Medinah in Eretz Yisrael.

It is difficult to imagine how anyone living two-hundred
years ago could have envisioned such a scenario. Who would
believe that there could be such a Jew who would be interest-
ing in fulfilling only one mitzvah, the mitzvah of yishuv Eretz
Yisrael? Yet, historically, that is exactly what we experienced
with apikorsim such as Ben-Gurion and the other secular Zion-
ists, who were so far from religious observance. They wanted
to establish the Medinah to replace the religion. It is unbeliev-
able how very far they were from emunah, but they accom-
plished that single mitzvah!



PARSHAS VAYEISHEV

THE BRIS AVOS

V1D PIR] VAR N PIRD 2PY? VN

Yaakov settled in the land of his father’s sojournings, in the
land of Canaan. (Bereishis 37:1)

HE SIMPLE translation of 1ar »n paRa is that this was the

land in which Yaakov’s ancestors had lived. However, the
Midrash (Bereishis Rabbah 84:4) interprets the word »n as having
the connotation of m: The Avos were proactive in preaching
monotheism to the entire world and converting many non-Jews
to Yahadus. Chazal understand the passuk, 1902 0 TUR VAN NRY -
“and the souls that they made in Charan” (Bereishis 12:5), in this
way as well: wIn NN 19V DWIRD NR 7N DNaR - “Avraham
would convert the men, and Sarah converted the women”
(Rashi).

In fact, the Rambam (Hilchos Avodah Zarah 1:3) writes that
Avraham Avinu amassed followers that numbered nyaam navx
- tens of thousands, whom he converted to Yahadus. The above
Midrash suggests that Avraham’s aggressive involvement in
geirus continued during the days of Yitzchak, as well as in the
first part of Yaakov’s life.

Hashem made a bris (covenant) with Avraham, Yitzchak,
and Yaakov based on the acceptance of certain principles - the
mitzvos that had been given at that time. These principles, over
and above the sheva mitzvos bnei Noach, were the conditions
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necessary to enable a ger to be included in the Jewish Nation.
Although the subsequent bris at Har Sinai consists of the full
complement of taryag mitzvos, at that time, Yahadus was more
limited in the scope of its requirements. What are the con-
ditions critical for entry into the bris Avos?

The approach of the Sfas Emes in reference to the mitzvah
of aravah may shed light on the nature of the principles that
were necessary for geirus in the days of the Avos. The Sfas Emes
(Sukkos, 5637, s.v. I’'Hoshana Rabba; 5739, s.v. chachameinu; 5654
and 5656, s.v. aravah) questions the choice of the aravah over
the other minim as the species taken for the mitzvah on Hoshana
Rabba, especially given that the aravah, which lacks both taste
and fragrant odor, corresponds to the type of Jew who lacks
both Torah and good deeds (Vayikra Rabbah 30:12). The Sfas
Emes answers that specifically because this Jew is deficient
in Torah and good deeds, the focus of his avodah is tefillah.
He beseeches Hashem in tefillah, reminiscent of the lip-shaped
aravah leaf taken on Hoshana Rabba, a day reserved for tefillah.
Hashem appreciates the attitude of submission of this Jew, who
is compared to the aravah, and how he is drawn to Him with
the steadfast sense of emunah necessary for intense tefillah. The
sense of emunah that the aravah represents allows it to be taken
together with the other minim, since a Jew with emunah is able
to unite with the other members of the Jewish Nation.

Indeed, when the Rambam (Peirush HaMishnayos, Sanhedrin,
Hakdamah to Perek Chelek) postulates the thirteen ikarei ha’'emunah
(Principles of Faith), he writes that anyone who denies any of
those principles is not a member of Klal Yisrael, even if he did
not go so far as to convert to a different religion. This indivi-
dual retains his kedushas Yisrael according to the principle of
RN HRIW RONW 29 HY qR - “Even though he sinned, he is a Yisrael”
(Sanhedrin 44a), such that if he is mekadesh a woman, it is a bona
fide Kiddushin. However, due to his status as an apikores, he does
not join with the rest of Bnei Yisrael in the entity of Kial Yisrael.
He is no longer a member of the Jewish Nation.
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Thus, acceptance of the ikarei ha’emunah - which were trans-
mitted to Avraham, Yitzchak, and Yaakov - was crucial in
order to be granted membership in the Jewish Nation and
inclusion in the bris Avos.

In addition to subscribing to the ikarei ha’emunah, there were
further specifications that needed to be fulfilled. At a bris milah,
in the berachah oan 77 w7 IR, we include an unusual re-
quest: nnYN WIRY MDD D¥n> MY - “Give the command to
rescue the beloved of our flesh from destruction.” Rashi (Shabbos
137b, s.v. tzavei) cites the passuk, 7vor 'nnYw TN"M2 D72 NR D)
12 N PR Man - “Also you, through the blood of your covenant
I have released your prisoners from the pit in which there is no
water” (Zecharyah 9:11), as the source of the concept referred to
in the berachah. All Jews who undergo a bris milah are spared
from Gehinnom.

Similarly, the Gemara in Eiruvin (19a) teaches regarding those
condemned to Gehinnom:

Avraham our forefather comes, brings them up and receives
them, with the exception of a Jew who cohabited with the
daughter of an idolator, because she draws his foreskin [hiding
his milah], and he [Avraham] does not recognize him [as a Jew
(Rashi)].

This Gemara should be understood in light of the passuk,
TINR PUN WPYRY 10 N - “to be a G-d to you and to your
offspring after you” (Bereishis 17:7). The Gemara in Yevamos
(100b) interprets this passuk to mean that Hashem instructed
Avraham not to marry a non-Jew or slavewoman, so that his
offspring would not follow her genealogical status. Instead, by
marrying a Jewish woman, »nR onvn wit - his offspring
would follow his lineage.

The very next passuk speaks of granting Eretz Yisrael to the
Jewish People: 1»13 pIR 53 nR 7m0 PIR NR PINR PAUN 72 NN
02 ninrY - “And I will give to you and to your offspring
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after you the land of your sojourns - the whole of the land
of Cana’an - as an everlasting possession” (Bereishis 17:8). Rav
Soloveitchik explained that Yishmael and Eisav, who did marry
non-Jewish women, were not included in this bris, and there-
fore were not given rights to Eretz Yisrael.

We see that the Gemara understands that adherence to three
additional conditions is essential to be included in the bris Avos
and to be considered a member of the Jewish Nation. In addi-
tion to belief in all of the ikarei ha'emunah, the terms of the bris
included fulfillment of the mitzvah of milah, restriction against
marrying a non-Jew, and the conviction that Eretz Yisrael is the
National Homeland of the Jewish People.

The Rav pointed out that we find many pessukim in the
Torah that demonstrate that the bris Avos was never replaced

or superseded by the bris Sinai. For example, the Torah states:
TNIIR DNIAR NI DR ARY PNX? M7 DR ARY 2IPY? N2 NR 'NION

MR pIRm - “I will remember My covenant with Yaakov, and
also My covenant with Yitzchak, and also My covenant with
Avraham will I remember, and I will remember the Land”
(Vayikra 26:42). Hashem alludes to the earlier bris even after the
larger bris Sinai, apparently because even after the bris Sinai, the
bris Avos remains in effect. [See Eretz HaTzvi, pp. 121-124; Rav Schachter
on the Moadim, Kapparas Yom HaKippurim, sections III-IV.]

Despite the initial focus of the Avos on the geirus of non-
Jews, a change of attitude occurred subsequently, such that the
active pursuit of proselytizing non-Jews is no longer practiced.
The Meshech Chochmah (Bereishis 33:18) comments that this shift
took place once Yaakov reached the state of mitaso sheleimah,
that all of his children were Jewish. This was not the case
before him, when of Avraham’s two children, only Yitzchak
was Jewish, and of Yitzchak’s two children, only Yaakov was
Jewish.

After that point, Yaakov needed to make certain that his
children would remain separate from the other nations. Thus,
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the passuk states that when Yaakov reached the city of Shechem
on erev Shabbos, 1yn 19 NR 1M - “he encamped before the city”
(Bereishis 33:18), which is interpreted to mean that Yaakov es-
tablished the boundaries of techum Shabbos (Bereishis Rabbah
79:6). The idea of techum Shabbos is alluded to in the passuk,
IVN TP IMPHN WR RY OR PINN WR 12V - “Let every man re-
main in his place; no man may leave his place on the seventh
day” (Shemos 16:29). Thus, techum Shabbos connotes that one
must stay within his immediate area of influence, just as Yaakov
put all of his efforts into maintaining the religious status of the
twelve shevatim and no longer engaged in efforts to proselytize
non-Jews.

The Meshech Chochmah further notes that Chazal highlight
the difference between the Avos by using eiruvei tavshilin as the
example of a din derabbanan that Avraham observed (Bereishis
Rabbah 95:3) and the issur of techum Shabbos as one that Yaakov
observed.

There is a gezeirah derabbanan prohibiting cooking on Yom
Tov for the sake of Shabbos, but this was permitted provided
that one has established an eiruvei tavshilin. The reason that
preparation on Yom Tov for the Shabbos is Biblically per-
mitted (according to Rabbah) is based on the principle of ho'il -
since guests might arrive and eat the cooked food on Yom Tov,
the act of cooking can be regarded as preparation for Yom Tov
itself (Pesachim 46b). Thus, use of the device of eiruvei tavshilin
on a derabbanan level is predicated on the possible arrival of
guests. This is in line with the attitude of Avraham, who active-
ly sought out potential geirim by welcoming guests into his
home. In contrast, Yaakov set limits in order to restrict the in-
teraction between Jews and other people, and his perspective is
represented by the techum boundary that he established.

Nowadays, rather than taking an active role in converting the
members of the general society to Yahadus, the Jewish People are
supposed to play a passive role in influencing them positively.
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In terms of kiruv of fellow unaffiliated Jews, of course, we have
an obligation to actively try to bring them closer to Yahadus.
However, when it comes to the non-Jewish world, we have an
obligation to serve by example, as an D»3% MR - “a light unto the
nations” (see Yeshayah 49:6).

This does not refer to the areas of Shabbos, kashrus, and
taharas hamishpachah; these are uniquely for the Jewish People,
not for the rest of the world. Instead, it refers to the areas of
integrity and decency. We should raise our children to be hon-
est, kind people, who demonstrate a proper work ethic. We
should have a magnificent medinah with upstanding politicians
who lead a trustworthy government. Our country should con-
tain all of the elements of an ideal society, including scientific
research, medical advances, social programs, water purifica-
tion, and waste disposal.

Just as a firstborn child is expected to aid his parents in the
raising of his siblings, Bnei Yisrael, referred to as Y872 121711 -
“My firstborn son, Yisrael” (Shemos 4:22), are called upon to
serve as role models for the nations of the world. This is what
being the Am HaNivchar (Chosen Nation) means - we have the
responsibility to influence the other nations by impressing
upon them the values by which we live. Therefore, we should
conduct ourselves in such a way that inspires non-Jews to learn
from us.

The Gemara has a tradition that there is no idea that appears
in the Navi that is not alluded to in the Chumash (see Megillah
7a). It seems that the concept of b»15 7 is found in the
Chumash in the context of the mitzvah of v3772 N35m - “And
you shall go in His ways” (Devarim 28:9). With this mitzvah, we
are commanded to preserve the tzelem Elokim (image of G-d)
in which we were created, to see to it that we do not tarnish
those middos Elokus (characteristics of G-dliness). The very next
passuk explains the natural consequence of successfully going
in the ways of Hashem: 5y ®p1 "7 0w 3 pIRN Y 93 RN - “Then
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all the peoples of the earth will see that the Name of Hashem
is proclaimed over you.” Once we will demonstrate by ex-
ample that we have succeeded in maintaining the “ways of
Hashem” that we were born with, the result, as described in the
end of the passuk, will be o1 W - “and they will fear [Hashem
because of] you” (Devarim 28:10). The nations of the world will
learn from us how to act with yir'as Shamayim (Gr”a, Divrei
Eliyahu).

The non-Jews were also created b’tzelem Elokim - albeit not
to the degree of banim laMakom (children of the Omnipresent),
which is a designation that only Jews have - and they will
be able to learn this lesson from Bmnei Yisrael and preserve
that tzelem Elokim. Unfortunately, the Jewish People have not
yet accomplished this task. [See Rav Chesed: Essays in Honor of
Rabbi Dr. Haskel Lookstein, vol. 2, p. 203.]

2 R R
0.0 0.0 0‘0



PARSHAS MIKEITZ

DANGER IN TRAVEL

JIOR 1IRIP? 19 IR 73 PNR AR IpY? NHY RY OV IR P22 NRY
But Binyamin, Yosef’s brother, Yaakov did not send along with
his brothers [to Mitzrayim], for he said, “Lest disaster befall

him.” (Bereishis 42:4)
ASHI QUOTES the Midrash (Bereishis Rabbah 91:9) that
Yaakov Avinu was worried since N300 nywa »vpn jovn -
“the Accuser prosecutes at a time of peril.” This is a particu-
lar concern during a journey, since M0 npma 0T % - “all
[travel on] roads is considered a perilous situation” (Yerushalmi,

Berachos 4:4).

Rav Soloveitchik explained that the danger inherent in
inter-city travel led the Chachamim to introduce the recitation of
tefillas haderech when one travels on a highway. He felt that this
tefillah is an example of the d’oraisa obligation to offer a tefillah
b'eis tzarah (in a difficult time), and it therefore should be said
when the traveler senses an element of danger on his journey.

The Gemara in Kesubos (15b) teaches that we do not follow the
rov (majority) in situations in which piku’ach nefesh (saving of a
life) is concerned. Thus, even if there is only a small possibility
of sakanah, the matter is still regarded as a safek (doubt), and we
follow the rule that cases of safek sakanah are docheh (override)
Shabbos. However, this is only if people are concerned about the
minor risk. If it is something that has become common practice
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and is not perceived as being dangerous, it is no longer con-
sidered a safek sakanah. We then apply the passuk, "1 ©Rna 1MW -
“Hashem protects the simple” (Tehillim 116:6), and rely upon
Heavenly mercy to ensure that no mishap occurs (Yevarmos 12b;
Shabbos 129b; see Achi’ezer 1:23:2). [See B'Ikvei HaTzon, pp. 228-229.]

Following this line of reasoning, the Rav changed his prac-
tice with regard to reciting tefillas haderech during his week-
ly commute from Boston to New York. At first, he recited the
tefillah when he traveled, since he considered the relatively
minor risk to be a safek sakanah. After many years, however, he
stopped saying the tefillah. Since he no longer felt anxious
about the plane ride, the risk involved fell under the category
of "1 RNa 1MV, and a tefillah b’eis tzarah became unnecessary.
[See Nefesh HaRav, 1994 ed., p. 149.]

The Netziv (Ha'amek She’eilah 31:2; Ha'amek Davar 42:37, s.v.
t'nah, and 43:9, s.v. anochi) offers an interesting interpretation
of the passuk that describes Yaakov’s concern for Binyamin’s
welfare, based on the Gemara in Kesubos (30a), which discusses
the principle of n»n n1772 7YY D - one is subject only to the
greater penalty. According to this rule, when one incurs a
financial penalty simultaneously with misas beis din (a court-
imposed death penalty), he is subject only to the greater
penalty of misah; he is not subject to the lesser penalty, the
monetary payment. For example, one who burns someone’s
stack of grain on Shabbos is exempt from paying for the
damage since he is liable for violating Shabbos.

This rule is derived from the passuk, wiy> w1 NOR W 8N -
“but there will be no fatality, he shall surely be punished
[monetarily]” (Shemos 21:22). The passuk discusses two men who
are fighting with intent to kill one another, when one of them
inadvertently strikes a pregnant woman, causing her to miscarry.
The Torah specifies that the perpetrator pays the value of the
offspring only if the woman does not die. The Torah continues,
Wa) NNN Wa) NN 77 NOR ORY - “But if there shall be a fatality,
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then you shall award a life for a life” (Shemos 21:23). According-
ly, if the woman dies as a result of her injuries, so that the crime
becomes a capital offense, the assailant is exempt from paying
compensation for the fetus, since he incurs misas beis din for
murder (according to one opinion in Sanhedrin 79a).

The Gemara cites the opinion of Rebbi Nechunya ben Ha-
Kanah (which is not accepted ['halachah) that we treat Yom
Kippur like Shabbos in regard to this principle, despite the fact
that one who desecrates Yom Kippur is not liable to misas beis
din, but rather to the Divinely-imposed premature death of kares,
considered a lesser penalty. Abaye expands the din of Rebbi
Nechunya ben HaKanah to include even misah bidei Shamayim
(death at the hand of Heaven), considered a lesser form of
Divinely-imposed death than kares. He offers a gezeirah shavah,
which involves the passuk in our parsha, as the source for Rebbi
Nechunya ben HaKanah's view:

The word 1or [in Shemos 21:23] is stated with regard to death
[of the assailant] at the hand of man [misas beis din], and the
word NoRr [in reference to Binyamin] is stated with regard to
death at the hand of Heaven. Just as 17ox stated [with regard to
death] at the hand of man exempts one from monetary
payment, so too, oRr stated [with regard to death] at the hand
of Heaven exempts from monetary payment.

In other words, when Yaakov told his sons that he refused
to allow Binyamin to travel to Mitzrayim lest an yox befall him
on the way, he did not mean merely an “accident,” as accidents
can occur at home as well. Instead, Yaakov was referring to
misah bidei Shamayim - that the satan might prosecute Binyamin
as punishment for an aveirah that Binyamin had committed.

The Netziv continues that this understanding of the pox that
concerned Yaakov also helps us understand the arvus (guaran-
torship) that Yehudah accepted regarding Binyamin when he
pledged, nwpan »Pn NaIwR IR - “I will personally guarantee
him; of my own hand you can demand him” (Bereishis 43:9).
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The Gemara in Bava Basra (173b) seeks a source in Tanach
for the monetary obligation of an arev (cosigner) on a loan,
attempting to derive from Yehudah’'s statement that such a
commitment is binding. The fact that Yehudah said 12798 1R
presumes that there is an institution of arvus.

The Gemara proceeds to reject this source, however, since
Yehudah’s arrangement was not as an arev stam, but rather as
an arev kablan. In ordinary arvus, a lender may not seek pay-
ment from the arev without first attempting to collect from the
borrower; an arev kablan, however, commits himself to a higher
degree of responsibility, such that the lender may collect
from him first if he so desires. The Gemara understands that
Yehudah'’s offer was predicated on Reuvein’s earlier statement,
TOR NDYR IR O HY IMR N - “Put him in my care and I will
return him to you” (Bereishis 42:37), and this represented the
commitment of an arev kablan. Thus, although these pessukim
can serve as a source for the obligation of an arev kablan, they
do not prove that an arev stam is obligated to repay a loan.

The Netziv asks why Yehudah should be considered an arev
of any kind. He would seem to be in the position of a borrower
(which is in line with the She’iltos” girsa of the above Gemara), as
he was asking Yaakov to give him permission to take Binyamin
to Mitzrayim, but not of an arev!

Apparently, explains the Netziv, Chazal understood that aside
from “borrowing” Binyamin, Yehudah also offered to be an arev
for certain “debts” that Binyamin may have incurred. In other
words, Yehudah guaranteed that if the satan were to come to
take the life of Binyamin, to “collect” a punishment of misah bidei
Shamayim for an aveirah that he had done, he would accept the
punishment on himself and volunteer his life instead. That is
why the Gemara considers Yehudah's arvus to be of the arev
kablan variety, since he would pay the “debt” before Binyamin.

This is, in fact, exactly what Yehudah did. When Yosef
wished to enslave Binyamin for stealing his goblet, he offered
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himself as Binyamin’s substitute: ... 2ax oyn 710 nR 17 7729
NTRY 2P I NNN 772y R 2w Ay - “For your servant took
responsibility for the youth from my father ... Now, therefore,
please let your servant remain instead of the youth as a servant
to my lord” (Bereishis 44:32-33).

This explanation of the arvus of Yehudah in relation to the
prosecution of the satan is quite a chiddush. If one person is
liable to a certain punishment, is another person able to serve
as his substitute and receive the punishment instead?

Perhaps there is precedent for such a notion. The Gemara in
Kiddushin (31b) teaches that if one is citing a Torah statement
that he heard from his father within twelve months of his
father’s death, he should say, as an expression of kibbud av
va’ein, 129VN 1793 1IN N RIR R T - “So said my father, my
master; may I be an atonement for his soul.” Rashi writes that
with this declaration, a son accepts upon himself any evil that
would befall his father’s soul as a punishment for his aveiros.
As in the arvus of Yehudah, one person may substitute for
another and receive the former’s punishment, even though he
is not deserving of such punishment.

2 R R
0’0 0‘0 0‘0
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GALUS HASHECHINAH

.N%Y D3 YR IR NNIRA TAY TIR 1IN ... DN NTIN RN HR

Have no fear of descending to Mitzrayim ... I shall descend

with you to Mitzrayim, and I shall also surely bring you up.

(Bereishis 46:3-4)

HE TANNA’'IM (Megillah 29a; Mechilta, Masechta D’Pischa,

Parshas Bo 14) place much emphasis on this passuk, finding

in it the source of the principle of Shechinta b’galusa, the exile

of the Divine Presence (see Ramban, Rabbeinu Bechayei). The

Gemara and the mekubalim present two different meanings of
the term Shechinta b’galusa.

The simple explanation of this concept is that Hashem ac-
companies Brnei Yisrael when they are forced to descend to
galus. Some understand the notion of galus haShechinah as ana-
logous to the halachah that when a student flees to an ir miklat
(city of refuge) after committing an unintentional murder, his
rebbi accompanies him there to provide for a pleasant life for
his student (Makkos 10a). This is based on the passuk, nnx Y& on
m 581 07N 0 - “he shall flee to one of these cities and live”
(Devarim 4:42). Galus is not meant to be a place of utter despair
and privation; the exile of the rebbi provides for a pleasant life
for his talmid, albeit in galus. On the whole, Jews have been
successful wherever they have settled, and this is because
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throughout the galus, the Shechinah has always accompanied
us.

Given the significance of Hashem'’s following His “students”
into galus, the following observation bears mention. When the
Kohen Gadol dies and the talmid is permitted to return home, it
would seem that his rebbi is no longer under any obligation to
remain in the ir miklat with him, even if the talmid wishes to
remain there. The same should be true with regard to galus
haShechinah. If, after 1948, the Jewish People are able to return
to Eretz Yisrael, yet choose to tarry in galus, Hashem should be
free to return to His land! The prospect of continuing to live in
galus without the Divine protection of the Shechinah is indeed a
frightening proposition. [The Journal of Halacha and Contempo-
rary Society, vol. 8, pp. 29-30.]

Chazal further expand the idea of galus haShechinah to
include the actual “pain” that Hashem experiences when Bnei
Yisrael are in galus. Rashi (Shemos 3:2) quotes the Midrash that
explains that Hashem first revealed Himself to Moshe in the
burning thornbush in order to reflect the idea conveyed in the
passuk, n7%1 IR MY - “I am with him in distress” (Tehillim
91:15). Hashem showed that He shared Bnei Yisrael’s distress;
the Shechinah was also in pain, as it were.

The Gemara in Chagigah (5b) notes a contradiction between
two pessukim that relates to this point. On the one hand, the
passuk states, Ympna MM 1 2% TN M - “Glory and majes-
ty are before Him, might and joy are in His place” (Divrei
HaYamim I 16:27), implying that only a display of happiness
can exist in the presence of Hashem. Yet, the passuk in Yirmiyahu
(13:17) speaks of Hashem crying: »wa1 n2an n*inona - “My spirit
will cry in hidden chambers.”

The Gemara resolves the difficulty (according to Rashi’s girsa)
by making a distinction between the outer chambers, where
only happiness exists, and the inner chambers, the subject of
the latter passuk. When we are confronted with situations
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that appear to be terrible injustices, such as persecutions and
disasters, circumstances in which 15 Y7 p»18 - the righteous one
suffers - and 1% 2101 w1 - the wicked one prospers, we may get
the feeling that Hashem does not care. It seems as if He is
continually joyous, regardless of how much His creations may
be suffering. This perspective, however, is only a superficial
impression that is displayed publicly, in the outer chambers. In
His innermost chambers, Hashem is crying. In truth, He is very
troubled about the condition of 1% 2101 Y¥1 % yM pr1y, but He
does not want to intercede and alter the natural order.

This, then, is the notion of galus haShechinah. We should not
think that when the Jewish People suffer in galus, Hashem is
unaffected. Instead, He cares deeply. The Shechinah places itself
in the lowly thornbush to demonstrate that He joins in their
suffering.

The Mishnah in Sanhedrin (46a) describes in the context of the
meting out of misas beis din that at the time that a person suffers
for his aveiros, the Shechinah expresses its anguish with the
phrase, "1 15p *oRIN 1Y - “I am burdened by My head; I am
burdened by My arm.” The Mishnah concludes: “If the Omni-
present is pained so for the spilled blood of the wicked, how
much more so [is He pained] for the blood of the righteous!”

Interestingly, the mekubalim use the term Shechinta b’galusa
in a completely different sense. The Mishnah in Bechoros (5b)
teaches that mnv noN 10 RN - “the product of that which is
kasher is kasher.” That is why the milk or egg of a kosher animal
is likewise kasher. Since everything in the world emanated from
Hashem, the mekubalim argue, there should be a similar prin-
ciple of wmp wnpn 10 r’x¥vn. Thus, the mekubalim describe that
nVITPN M (sparks of holiness) must be present inherently
in every object.

Rav Soloveitchik noted that Chazal differentiated between
levels of kedushah in many different contexts. For example, a
sefer Torah has more kedushah than tefillin, and tefillin have



70 RAV SCHACHTER ON THE PARSHA 11

greater kedushah than a mezuzah. Furthermore, although both
tefillin shel rosh and tefillin shel yad have kedushah, tefillin shel rosh
have a slightly higher level of kedushah. Similarly, in describing
kedushas hamakom, the Mishnayos in Keilim (1:6-10) describe that
N MTp WY - “There are ten levels of sanctity,” listing ten
levels in ascending order of kedushah, starting with Eretz Yisrael
and concluding with the Kodesh HaKodashim. We recognize
such a hierarchy in the realm of kedushas hazman as well, begin-
ning with the days of chol hamo’ed, progressing to those of Yom
Tov, then Yom Kippur, and climaxing with the day of Shabbos.

How did Chazal know that there is a concept of different
gradations of kedushah? Why is it not the case that there exist
simply two categories - kodesh and chol?

The Rav explained that it is untenable to assume that some-
thing that is purely chol can exist. Since HaKadosh Baruch Hu is
kodesh, Chazal understood that by definition, everything that
He created in the world must be kodesh to some extent, but that
there exist different madreigos of kedushah. Thus, when we say
that certain objects such as tefillin are kodesh, we do not mean
that other more mundane items are purely chol. Rather, those
other items are kodesh kal (lighter kedushah), in contrast to tefillin,
which are kodesh chamur (stricter kedushah). Since those things
that we view as mundane items really are kodesh kal, Chazal
understood that even within the category of kodesh chamur, it is
possible to differentiate between objects that contain different
levels of kedushah.

There is a related interpretation of the Ari z”l (Sefer
HaLikutim and Likutei Torah, Parshas Eikev) on the passuk,
DTRN MY /T 29 RN 92 5P ) DIRN 7PNY 1725 ONYA 5P KD D -
“For not by bread alone does man live, but rather by
everything that emanates from the mouth of Hashern does man
live” (Devarim 8:3). Just as the world was originally created
through ten Divine utterances (manxn nwy), so too the true
chiyus (life force) within each and every object or being is
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due to the devar Hashem (word of Hashem) contained within it.
Thus, the passuk means, “For not through the physical compo-
nent of the bread alone is Man nourished, but rather through
its chelek ruchni (spiritual dimension) - a result of its attendant
devar Hashem - is Man nourished.”

This innate devar Hashem is what gives rise to nwyTpn mxixn
that are present within every object and which cause every
object to yearn to be involved in the service of Hashern. When
an object is elevated through use for mitzvah observance, its
purpose in creation is realized. This is why, the mekubalim
explain, Klal Yisrael travels throughout the world during galus -
in order to gather and “fix” these sparks of holiness through-
out their travels. [See Rav Schachter on the Parsha, Parshas Bereishis.]

Thus, the mekubalim (see Tanya, Likutei Amarim, perek 45;
Iggeres HaTeshuvah, perek 7) liken these nwytpn mxivn to a
D'VN72 MOR Pon - “a king bound in tresses” (Shir HaShirim 7:6).
In everything in the world, there is some aspect of Shechinah,
and the “King” is imprisoned. This is the meaning of the idea
quoted in the name of the Ba’al Shem Tov that even inanimate
objects such as rocks have a “neshamah.” These sparks are
considered to be trapped within their host objects, waiting to
be released. Thus, Shechinta b’galusa connotes the idea that
there are latent properties of kedushah in every object and that
we must use the objects for mitzvos so that they too participate
in avodas Hashem and fulfill their purpose of existence.

2 R 2
LR X X
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CHESSED SHEL EMES

.ON71P2 NIPY ... "MIR TY NIV ... NNRI TON MTHY WM
And do kindness and truth with me ... For I will lie down with
my fathers ... and bury me in their tomb. (Bereishis 47:29-30)
ASHI, BASED on the Midrash (Bereishis Rabbah 96:5), makes
an interesting comment on this passuk: “ Chessed that people
do for the dead is chessed shel emes - kindness of truth - because
one does not anticipate reciprocation, %1 mYwn5 naxn WrY.”
When one performs an act of kindness for a living person, in
contrast, he expects that the beneficiary will repay the favor at
some point.

Why is the possibility of reciprocation for the chessed one
performs of such significance? Furthermore, why is the altruistic
chessed one does for the dead associated with the middah of emes
in particular?

We are accustomed to differentiating between two catego-
ries of mitzvos - bein adam laMakom (between man and Hashem)
and bein adam lachaveiro (between man and his fellow). How-
ever, the Vilna Gaon (Mishlei 2:9; Yeshayah 1:2) comments that
there is, in fact, a third category of mitzvos - bein adam I’atzmo
(between man and himself) - which encompasses the realm of
middos and mussar.

The Gr”a sees this tripartite categorization implicit in the
Gemara in Bava Kamma (30a) that teaches that one who wishes
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to be a chassid should observe the laws of nezikin (damages),
the teachings of Avos, and the laws of berachos. A chassid must
be particularly mindful of the monetary matters of hilchos
nezikin in order to perfect his deeds that relate to his fellow
man. Furthermore, he must heed the ethical conduct set forth
in Avos, which serves to develop his own character traits.
Finally, he must adhere to the teachings in hilchos berachos,
which govern the relationship between man and Hashem.

The foundation of the third category of mitzvos, bein adam
I'atzmo, is the fact that Hashem created every person mpHr nhxa -
“in the image of G-d” (Bereishis 1:27), and by doing so, He im-
planted within him all of the middos Elokus (characteristics of
G-dliness). The mitzvah of v3772 n2%m - “And you [shall] go in
His ways” (Devarim 28:9), listed among the very first mitzvos
in the Rambam’s count of mitzvos, instructs us to preserve the
D’pYR DYX that we were born with and to see to it that we do not
tarnish the middos that the op58 nb% embodies. That is the rea-
son we are presented with a description of the characteristics
and actions of Hashem throughout Tanach - so that we know
what the “ways of Hashem” are, in order that we imitate them
(Rambam, Hilchos Dei’os 1:6; Moreh Nevuchim 1:54).

Rav Soloveitchik added that the halachah that every Jew pos-
sesses a level of trustworthiness in reference to eidus (testimony)
is based on our being created ’pYR B5>¥1, which includes being
instilled with the middah of emes. Only once a person sins and
ruins his opHR Dd>% does he become disqualified from eidus.
The obligation derived from 13772 na%m, then, is an obligation
a person has to himself, bein adam [l'atzmo, to maintain his
DpoR BY% by exhibiting proper middos. [See MiPninei HaRav, 2001 ed.,
pp- 54-55.]

The Rambam (Hilchos Melachim 10:12) implies that there is an
obligation to give tzedakah to both Jews and non-Jews alike
based on v3772 naYm. As mentioned, we are required to imitate
the “ways of Hashem,” and one of the middos Elokus is depicted
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by the passuk in Tehillim (145:9), ywyn 93 5 vonn - “[Hashem’s]
mercies are on all His works” (see Rambam, Hilchos Avadim 9:8).
[One who worships avodah zarah has forfeited this privilege.
Since he corrupted his deeds, by right, he deserves to be
deprived of the sustenance that even animals are provided
(see Kiddushin 82a). There is, however, a din derabbanan, for the
purpose of darchei shalom (fostering harmony), to provide fi-
nancial support to the non-Jewish poor, even if they worship
avodah zarah, along with the Jewish poor (Gittin 61a).]

With regard to aniyei Yisrael, it seems that there is an addit-
ional component to the chiyuv tzedakah. Tosfos (Bava Basra 8b, s.v.
achfei) questions why the Gemara applies the din of nnxnn Yy n»a
- coercion for the sake of mitzvah observance (Kesubos 86a) - to
the mitzvah of tzedakah. Beis din is not authorized to use physical
coercion to enforce a mitzvas asei, such as giving tzedakah, whose
reward for observance is recorded in the Torah (Chullin 110b).

The Radvaz (Hilchos Matnos Aniyim 7:10) proposes an answer
that also helps to classify the mitzvah of tzedakah. He suggests
that tzedakah is unique in that it is viewed as a chov, a debt that
a wealthy individual has towards aniyim. One may therefore be
forced to pay this chov, just as beis din forces a person who
refuses to repay a loan to his creditor or damages to a party he
injured. In other words, if 3772 n2%m were the full extent of
the obligation to give tzedakah, there would not be a din of n»an.
Coercion to give tzedakah is a din of n1ayw n»ax - collection of
a financial obligation.

Rav Soloveitchik expanded on this idea in the context of
explaining the passuk, 7180 IR 13 Y PIRD 23PN AR ST R
INIR2 TIVARDY PAYY PNRY T NR NNAn MnNd IRY - “For destitute
people will not cease to exist within the land; therefore I
command you, saying, ‘You shall surely open your hand to
your brother, to your poor, and to your destitute in your land””
(Devarim 15:11). Why is the reality that there will always be
poor people related to the mitzvah of giving tzedakah? On the
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contrary, sociologists argue that giving charity is a futile effort,
since it will never solve the problem of poverty. The continued
presence of poor people should be a reason not to obligate
people to give tzedakah!

The Rav, adopting the explanation of the Abarbanel, explained
that these pessukim reveal the nature of the obligation to engage
in all of the mitzvos bein adam lachaveiro: One is obligated to do
for others, in exchange for which they are obligated to do for
him when he will be in need. In other words, the Torah placed
the status of po’el (hired worker) on each person involuntarily.
These mitzvos are similar to an agreement that a worker enters
into with his employer, that by means of the po’el’s labor, the
employer becomes obligated to compensate him for his work.

The Gemara in Shabbos (151b) interprets the preceding passuk,
ntn 9270 592 5 - “[You shall surely give the poor person] for
in return for this matter [Hashem, your G-d, will bless youl],”
as alluding to the fact that poverty is a %1 mnw %% - “a
wheel that revolves in the world.” In other words, poverty is
a cyclical phenomenon that, sooner or later, befalls every family.
Even if a person remains wealthy, ultimately, a descendant of
his may be in need in the future. Thus, one must give tzedakah,
since the tzedakah that he dispenses today may well be returned
to him or his descendants in the future if fortunes are reversed.
Accordingly, chessed is based on the notion that every person
must reciprocate his fellow.

The Gemara in Ta'anis (23a) relates an incident that high-
lights this type of relationship. The Tanna Choni HaMe’agel
once saw a man planting a carob tree. Upon questioning him,
the man revealed that it would take seventy years for the tree to
bear fruit. Choni asked him if he was certain that he would live
another seventy years, to which the man replied: “I found a
world containing full-grown carob trees. Just as my ancestors
planted those trees for me, so too, I plant them for my children.”
Since he was born into a world that contained these trees, he
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felt an obligation to prepare the trees for future generations.
We are obligated to do for others because they are obligated
to do for us. Everyone is obligated to do things for each other.

This concept of reciprocity is the foundation of all of the
mitzvos bein adam lachaveiro, wherein the benefactor expects to
be compensated as a po’el. For example, one must comfort an
avel since the avel will become obligated to do the same in
return; one must participate in another person’s wedding since
that person will participate in his wedding. In fact, the Gemara
in Bava Basra (145a) teaches that shushvinus (a groomsman’s
gift) is enforceable by beis din; a chosson who receives wedding
gifts is under obligation to reciprocate them to the groomsman
when he gets married.

Thus, there seem to be two distinct elements driving the chi-
yuvim of tzedakah and gemilus chassadim. First, these are mitzvos
bein adam I'atzmo, part of the mitzvah of 3772 na%m. One must
imitate the middos of HaKadosh Baruch Hu, and He has mercy on
all His works, Jew and non-Jew alike. In addition, these are
examples of shibudim (obligations) bein adam lachaveiro, which
posit a mutual obligation on every person to help his fellow.
This latter aspect of tzedakah and gemilus chassadim does not
exist in relation to non-Jews. There can be no such obligation
towards non-Jews, since they do not share a reciprocal obliga-
tion to repay the chessed.

This discussion is also relevant to the performance of chessed
with the dead. One can only speak of a personal shibud, such as
an obligation to compensate another monetarily or to work for
him as a po’el, towards the living. Shibudim exist only bein adam
lachaveiro, not to the dead, who are not labeled “chaveiro.”
If a lender dies, the borrower is no longer obligated to him.
Instead, the shibud passes as a yerushah (inheritance) to his heir,
and the borrower is now obligated to pay the debt to him.

Furthermore, one cannot be bound by a shibud bein adam la-
chaveiro to a dead person, since, as we noted with regard to the
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tzedakah obligation towards non-Jews, a shibud to someone is
possible only when there will be a counter-shibud on the
recipient (see Avnei Nezer, Choshen Mishpat 49:1:5). Therefore,
chessed towards the dead can only be rooted in the mitzvah of
137972 NaYM, to imitate the middos of Hashem.

This is the basis of Rashi’s distinction between chessed towards
the living and chessed towards the dead. Rashi wishes to high-
light the basis of the obligation to perform chessed towards the
living - reciprocation. In contrast, chessed towards the dead is of
a different nature, %My mbSwnY naxn RY, and it is therefore
termed chessed shel emes.

What is the connection between this type of chessed and the
middah of emes in particular? We may suggest that although
Hashem is described throughout Tanach as displaying many
different middos, since Hashem is Echad, He must possess one
particular characteristic that describes the essence of Elokus (see
Chazon Ish, Emunah U’'Bitachon, perek 4). The Gemara in Yoma
(69b) recounts that on one occasion, a note was sent down from
Heaven on which was written, “nnR — Truth.” The Chachamim
inferred that it was signed by Hashem, and that the seal of
HaKadosh Baruch Hu is emes.

This implies that among all the various middos of Hashem,
the defining quality of Elokus is emes. The same is true with
regard to a human being who is created Dpb® nYx1a; his core
middah is that of emes. Therefore, when one does chessed with
the dead, thereby fulfilling the mitzvah of 3772 n35m, he es-
pecially imitates the primary characteristic of Hashem. His act

of kindness is thus classified a chessed shel emes. [See Rav Schachter
on Tefillah, He’aros B’Nusach HaSiddur, section XL]

The above analysis helps us understand the Gemara in
Kesubos (17a) that teaches that if a kallah and her entourage
on the way to her wedding meet a group of people carrying
a meis to kevurah at a crossroads, the people carrying the meis
must yield to the kallah's procession. The Shitah Mekubetzes
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(s.v. v’kasav) cites the Ramban (Toras Ha’Adam, inyan hahotza’ah,
s.v. b’Perek), who writes that this Gemara indicates a general
principle. All of a kallah’s needs are given priority over those of
a meis, since k'vod hachaim takes precedence over k’vod hameisim.
[See essay for Parshas Chayei Sarah.]

The explanation is that k'vod hachaim, just like all chessed
bein adam lachaveiro, is a form of monetary shibud. On the oth-
er hand, as we have seen, the requirement of k"vod hameisim is
rooted in the need to display middos tovos. Whenever there is a
conflict between one’s financial responsibilities and ethical con-
duct, priority must be given to the monetary commitment. This
principle may be gleaned from the halachah that it is a mitzvah
to deviate from the truth for the sake of peace (Yevamos 65b; see
Rif, Bava Metzia, 13a). Fostering harmony is part of one’s bein
adam lachaveiro responsibilities, and this consideration takes
precedence over one’s obligation in the area of middos to be an
honest, truthful person.

The Gemara in Beitzah (6a) teaches that the mitzvah of bury-
ing a corpse does not supersede Yom Tov, and it is therefore
prohibited for a Jew to perform the burial on Yom Tov Rishon.
However, burial does override the issur derabbanan of amirah
I'nochri (telling a non-Jew to perform a melachah), and therefore
on Yom Tov Rishon, we have non-Jews perform the burial. How-
ever, if the burial occurs on Yom Tov Sheini, the observance of
which is only Rabbinic in nature, even Jews may involve them-
selves with the burial, since, as the Gemara explains, the Cha-
chamim treated the second day of Yom Tov as a weekday for
matters that pertain to a meis.

There is a machlokes Rishonim if other issurei derabbanan,
aside from amirah I'nochri, are permitted on Yom Tov Rishon.
The Meiri (Magen Avos, inyan hashishi; Chiddushei HaMeiri,
Beitzah 6a), in the name of the Chachmei Provence, maintains that
the Gemara’s two leniencies - waiving the issurim of amirah
I'nochri on Yom Tov Rishon and melachah on Yom Tov Sheini - are
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based on the general rule that dinim derabbanan may be waived
for the sake of human dignity. The Gemara in Berachos (19b)
teaches that k"vod hab’riyos is docheh (overrides) the lo sa’aseh of
Mon XY - “You shall not deviate [from the matter that they will
tell you]” (Devarim 17:11), which is the binding force of all
dinim derabbanan. According to this view, a Jew may violate
any issur derabbanan, such as tiltul muktzeh, on Yom Tov Rishon,
while performing the taharah on a meis. This was the practice
followed in Provence.

However, the Meiri cites the opposing opinion of the Ram-
ban (Toras Ha’Adam, inyan hahotza’ah, s.v. b’Beitzah), who argues
that these leniencies are not based on the principle that k"vod
hab’riyos is docheh all dinim derabbanan. The Meiri explains that
according to the Ramban (and the Ra’avad, cited by the Maggid
Mishneh, Hilchos Shabbos 26:23), that principle is relevant only
to k'vod hachaim, and not to k'vod hameisim. Thus, the leniency
of waiving amirah I’'nochri on Yom Tov Rishon may not be ex-
tended to other issurei derabbanan.

The reason for the distinction made by these Rishonim is
clear from the nature of these respective obligations. As we
explained above, k'vod hachaim is a shibud bein adam lachaveiro,
and the Chachamim had no right to cause a person to suffer a
monetary loss because of an extraneous halachic consideration.
Therefore, they did not enforce their issur derabbanan when it
comes into conflict with k'vod hachaim.

K'vod hameisim, however, is a fulfillment of 3772 naSm.
Since abiding by the issur derabbanan and not engaging in the
k'vod hameis does not entail any financial loss, the Chachamim
insisted that we observe the issur. The nature of the obligations
of kavod are completely different, and the leniency afforded to
k'vod hachaim therefore cannot necessarily be extended to k"vod
hameisim. [See B’Ikvei HaTzon, pp. 85-89.]
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PARSHAS SHEMOS

MAKKAS BECHOROS
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You shall say to Pharaoh, “So said Hashem: My firstborn son is
Israel. So I say to you, Send out My son that he may serve Me.
But if you refuse to send him out, behold, I shall kill your
firstborn son.” (Shemos 4:22-23)

ASHEM ASKED MOSHE to deliver this message to

Pharaoh at the very outset of His communication to
him. Why was it necessary to warn Pharaoh about the final
makkah at this early juncture, before mentioning any of the
other makkos?

The centrality of makkas bechoros is apparent in a halachic
context as well. Although the twice-daily mitzvah of zechiras
yetzi'as Mitzrayim requires only a brief mention of yetzi‘as
Mitzrayim, fulfilled by merely reciting the last passuk in kri’as
Shema (in contrast to the mitzvah of sippur yetzi’as Mitzrayim,
which we fulfill on Pesach night), the Yerushalmi (Berachos 1:6)
adds an additional dimension. Lechatchilah (optimally), one
should supplement the zechirah by mentioning two other
events - makkas bechoros and kri’as Yam Suf. That is why we
make note of these nissim in the berachah of Ga’al Yisrael that
we recite immediately after kri’as Shema in both Shacharis and
Ma’ariv.
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[This is the practice that should be followed when kri‘as
Shema is not recited in the context of birchos kri’as Shema as well.
When one davens Ma’ariv early and repeats kri’as Shema after
tzeis hakochavim, aside from repeating the three parshiyos of
Shema, one should also make reference to makkas bechoros and
kri’as Yam Suf.]

Apparently, the complete experience of yetzi’as Mitzrayim
includes the elements of makkas bechoros and kri‘as Yam Suf.
Why was makkas bechoros singled out from among the other
makkos, such that a twice-daily mentioning of this makkah is ne-
cessary for the optimal fulfillment of zechiras yetzi’as Mitzrayim?

A further distinction between makkas bechoros and the other
makkos is noteworthy. While there are several mitzvos that serve
as a zecher to makkas bechoros - such as pidyon haben, pidyon peter
chamor, and bechor beheimah tehorah - we do not have any mitz-
vos that relate to the other makkos (see Kedushas Levi, Shemos,
s.v. lecha v’eshlachachah).

The Brisker Rav (Haggadah Shel Pesach MiBeis Levi, 5743 ed.,
s.v. ilu asah bahem shefatim; Chiddushei Rabbeinu HaGri”z mipi
Hashemu’ah al HaTorah, Parshas Va'eira, siman 48) points out that
the primary function of makkas bechoros was distinct from that
of the other makkos.

In general, the makkos served as a punishment to Pharaoh
and the Mitzri'im for the aveiros they committed. The makkos
were thus a fulfillment of the promise Hashern made in the Bris
Bein HaBesarim, 'R 17 112y’ 9WR "0 nR on - “But also the
nation that they will serve, I shall judge” (Bereishis 15:14), to
which Rashi adds, “through the eser makkos.” This is in line with
the passuk that describes Moshe’s role, n»19% D58 Pnm IR -
“See, I have made you a master over Pharaoh” (Shemos 7:1),
whereby Moshe was appointed as a judge and ruler, to rule
over Pharaoh with makkos and afflictions (Rashi).

Indeed, Rashi (Shemos 7:28) comments that the punishments
in Mitzrayim were meted out according to each one’s degree
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of guilt in the enslavement of the Jewish People. Thus, the
punishment began with Pharaoh; then the makkah affected his
advisors, and then the general populace. Likewise, the Mishnah
in Eduyos (2:10) lists the period of the eser makkos, along with
the destruction of the generation of the mabul and the suffering
of resha’im in Gehinnom, among various judgments that spanned
twelve months. The makkos were classified as a punishment -
not as an instrument through which to accomplish the exodus
of the Jewish People.

There was a second key purpose of the makkos, highlighted
by the passuk, »> Dny™ ... 1292 NOR MMR XTIV 1PNY ... NPT HR R
"1 R - “Come to Pharaoh ... so that I can put these signs of
Mine in his midst ... that you may know that I am Hashem”
(Shemos 10:1-2). On the occasion of yetzi‘as Mitzrayim, HaKadosh
Baruch Hu demonstrated the truth of all of the ikarei ha’emunah
to the Jewish People. He showed that He exists as an invisible
power, that He is aware of worldly events, and that He has the
ability to intervene by meting out s’char va’onesh, punishing
the resha’im and rewarding the tzaddikim. Furthermore, Hashem
confirmed that He alone possesses the ability to change the
laws of nature. Hashem thereby verified that He is the Creator;
otherwise, He would not have dominion over nature.

At this time, Hashem taught Bnei Yisrael the ikar of ge’ulah as
well. The yesod of bi'as haMashiach is that HaKadosh Baruch Hu
not only created the world, but that He has an ongoing in-
volvement in it. He wants to see mankind ultimately fulfill its
purpose in bringing the world to a proper resolution. At the
time of yetzi‘as Mitzrayim, HaKadosh Baruch Hu stepped in to
punish Pharaoh and to redeem the Jewish People, and He will
similarly lead the world to an ultimate ge’ulah in the times of
Mashiach.

Through Hashem’s direct intervention, we also learned
the ikarim of HYRIwY Y PR, the idea that Klal Yisrael is not
subservient to the dominion of the stars and constellations,
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as well as the fact that Klal Yisrael is the Am HaNivchar (Chosen
Nation). Finally, the ikarim of the truth of nevu’ah, the primacy
of nevu’as Moshe, and Torah min haShamayim are predicated
on yetzi’'as Mitzrayim and Ma'amad Har Sinai. [See Rav Schachter on
the Haggadah, pp. 92-94.]

However, as seen from Moshe’s first message to Pharaoh
cited earlier, 71192 732 NR N MR 1A INHVWY RNM, aside from
retribution of the Mitzri'im and instruction of Bnei Yisrael in
ikarei ha’emunah, there was an additional element in makkas
bechoros. This makkah was intended as a means to force Pharaoh
to free Bmei Yisrael. In other words, Hashem wanted makkas
bechoros to be the ma’aseh shichrur (act of emancipation) of the
Jewish People.

The need for such a measure may be evidenced by the
three components of the gezeirah of the Bris Bein HaBesarim -

geirus (exile), avdus (servitude), and inuy (oppression): Y »1
MY MRN PIIR DMR NPT DITAYY DND RY PIRI PIT D 93 0D

- “Know with certainty that your offspring shall be strangers
in a land not their own, and they will serve them and they will
oppress them for four hundred years” (Bereishis 15:13). Once
the makkos began, the period of inuy already came to an end,
and when Bnei Yisrael would leave Mitzrayim, the galus would
automatically conclude. Nevertheless, Bnei Yisrael would still
continue to have the legal status of avadim - slaves of the gov-
ernment. This would require an official declaration of freedom.
An eved who escapes, or even one who was declared hefker
(ownerless) by his master (according to Rav, Gittin 38b), still
requires a formal, legal mechanism - receipt of a shtar shichrur
(document of emancipation) - to terminate his status of avdus.
This was accomplished when Moshe’s nevu’ah of makkas
bechoros came to fruition at chatzos, at which point Pharaoh,
himself a bechor and afraid for his life, freed the Jewish People.
The Midrash (Yalkut Shimoni, Tehillim 872) says that Pharaoh
announced, as an official governmental proclamation, that
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Bnei Yisrael were no longer avadim to him, but rather avadim to
HaKadosh Baruch Hu. At that time, Bnei Yisrael proclaimed,
7 072 1990 IYon, which implied their release from the con-
dition of avdus. This was a consequence of Pharaoh’s formal
authorization.

Rashi (Shemos 21:6, citing Kiddushin 22b) alludes to this
Midrash in his comment regarding the retzi’ah (piercing) of the
ear of an eved Ivri next to the door or doorpost:

What makes the door and the doorpost unique among all other
utensils in the house [that they should be utilized in the retzi’ah
process]? HaKadosh Baruch Hu said: The door and the door-
post were witnesses in Mitzrayim when 1 passed over the
lintel and the two doorposts [of Jewish homes], and declared,
D'72Y YRIW 11 %% 3 - “For unto Me Bnei Yisrael are servants”
(Vayikra 25:55); [they are My servants,] and not the servants of
servants. Yet, this person has gone and acquired a master for
himself. Let it [his ear] be pierced in their presence.

The difficulty is that the statement or71ap 587w’ %1 3 ap-
pears in Sefer Vayikra; there is no indication that this announce-
ment was made at the time of makkas bechoros. According to the
Yalkut Shimoni, however, we may suggest that the declaration
that Rashi refers to is the statement that Pharaoh made, as an
expression of dina d’malchusa, that he thereby freed Bnei Yisrael
from slavery.

What emerges from this discussion is that when Moshe
delivered his initial message to Pharaoh about makkas bechoros,
it was not meant as a threat regarding the punishment that
Hashem would visit upon the Mitzri'im. As mentioned, Moshe
served as a shofet to render judgement against the Mitzri'im
throughout all of the makkos, not only makkas bechoros. Instead,
with 79192 992 nR 0 IR M, Hashem announced to Pharaoh
that if he refused to free Bnei Yisrael, He would send makkas
bechoros as a ma’aseh shichrur. That is why Moshe mentioned
makkas bechoros before the other makkos, even though it was to
occur last. Since makkas bechoros was to be the cause of the
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ultimate yetzi’ah, which would occur even against Pharaoh’s
will, Moshe warned Pharaoh about this makkah in his very first
request for that yetzi’ah.

For this reason, we observe several mitzvos as a zecher to
makkas bechoros, and when we perform the mitzvah of zechiras
yetzi’as Mitzrayim, we make specific mention of makkas bechoros.
This makkah was integral to the yetzi’ah in a legal sense, as it
released Brei Yisrael from their status as avadim. In contrast, we
do not recount the other makkos, which punished the Mitzri'im
but did not play a direct role in yetzi’as Mitzrayim.

The Nesivos (Ma’aseh Nissim, s.v. l'fichach) notes the im-
portance of our official freedom from slavery in his com-
ments on the nusach we recite in the daily Ma’ariv, yn7aya nann
D21 MINY 0OINN YRIV? 1Y NR R¥ M 07130 101 53 - “Who struck
with His anger all the firstborn of Mitzrayim and removed
His nation Yisrael from their midst to eternal freedom.” As
mentioned, the Bris Bein HaBesarim contained a triple decree -
geirus, avdus and inuy - all of which were realized in galus
Mitzrayim. However, in later generations, although there were
many unfortunate points in our history when a gezeirah of
geirus and inuy was put into effect, at no time was another
gezeiras avdus ever decreed against Bnei Yisrael. After the
ge’ulah from Mitzrayim, the Nesivos explains, the Jewish People
would never again be labeled as avadim, and consequently
would never require a further ma’aseh shichrur to remove this
legal status. In this sense, the redemption brought about
through makkas bechoros was a oo mn.
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ERETZ YISRAEL AS A MORASHAH
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I shall bring you to the land about which I raised My hand to
give it to Avraham, Yitzchak, and Yaakov, and I shall give it
to you as a heritage; I am Hashem. (Shemos 6:8)
HE PASSUK states that Hashern “raised His hand” to give
the Land to Avraham, Yitzchak, and Yaakov as a nwn.
This act is symbolic of a shevuah (oath), which is tantamount to
the bris mentioned a few pessukim earlier: DnX 'n»*a nX Nnpn oN
13 PIR NR DNY nNnY - “Moreover, I established My covenant
with them [Avraham, Yitzchak, and Yaakov] to give them the
Land of Cana’an” (Shemos 6:4). The Ramban (Bereishis 6:18, 15:7;
see Nachlas Ya'akov, Bereishis 9:13) explains that the bris that Ha-
shem made with our Avos served to establish that Bnei Yisrael's
possession of Eretz Yisrael is %18 93 %y - in any event, under all
circumstances.

The Chazon Ish (Shevi’is 21:5) adds that ordinarily, when one
owns property, he is able to relinquish that ownership by
selling it. In addition, there is an international principle of
kibbush milchamah (conquest in war), whereby the victorious
nation acquires all of the property and land of the losing nation
(Gittin 38a). Eretz Yisrael is the single exception to the rule;
it cannot be sold or relinquished to another nation in battle.
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As a function of the bris, Eretz Yisrael belongs to the Jewish
Nation as an eternal possession, throughout the history of the
world. [See Eretz HaTzvi, pp. 212-213.]

The Gemara in Bava Basra (119a-119b) analyzes the meaning
of the term nwMn in the context of the request of the Bnos Tzelof-
chad. Rebbi Shimon HaShikmoni, a talmid of Rebbi Akiva, taught
that Moshe Rabbeinu knew full well that the Bnos Tzelofchad
were entitled to inherit a portion of land in Eretz Yisrael. What
Moshe did not know was whether they were entitled to their
father’s extra share in the estate of their grandfather, Chefer,
since Tzelofchad was a bechor, who usually takes two portions.
That is why he did not immediately reply to their petition, but
instead “brought their claim before Hashem” (Bamidbar 27:5).
Moshe needed to inquire whether the women were entitled to
take their father’s extra portion of bechor or not.

The Gemara explains that this question revolves around
whether Chefer’s portion in the Land was considered muchzak
(possessed assets) or merely ra’uy (prospective assets). The
halachah is that a bechor receives a double portion only in assets
that are actually in his father’s possession at the time of death;
he does not take a double portion in his father’s prospective
assets, such as monies owed to the father that are paid to his
estate after his death.

The basis of Moshe’s uncertainty, continues the Gemara, in-
volved the passuk cited above, "1 1% nwIN DY MR NN, Moshe
was in doubt as to the proper interpretation of the term nwnn:
Does nwnn merely represent a promise that those who left
Mitzrayim would ultimately bequeath (pwmn) the Land to
their descendants, that Eretz Yisrael would be given to the
Jewish People at some later point in time? Or does nw7IN mean
that the Land is a nwyy, such that Eretz Yisrael was passed
down as an inheritance from Avraham to Yitzchak, then to
Yaakov and the shevatim, and then to the Jewish People who
left Mitzrayim? If Eretz Yisrael is considered to have already
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been in the possession of those who left Mitzrayim, shares in
the Land were certainly subject to the bechor’s double portion.
Because of this uncertainty, when the Bnos Tzelofchad made
their request to Moshe, he was unsure how to rule.

The Gemara concludes that Hashem resolved Moshe’s un-
certainty by telling him that the Bnos Tzelofchad should
be given the bechor’s double portion. He taught Moshe that
DMaRN DY RN AV - “[the Land] is an inheritance to you
from your forefathers.” In other words, Hashemn had already
given the Land to Avraham when he walked around its borders,
thereby acquiring it: NINR 75 " NAM% N2IRY PIRI PInn Dp -
“Arise, walk about the Land through its length and breadth, for
to you will I give it” (Bereishis 13:17). Avraham’s walking in the
land was a kinyan chazakah, a legal acquisition (Bava Basra 100a),
and Bnei Yisrael thus legally possessed Eretz Yisrael from the
time of the Avos. In the words of the Gemara, R0 nptmn YR’ PIR
- “The Land of Israel is considered to have been in the posses-
sion [of those who left Mitzrayim].” The Bnos Tzelofchad
received a double portion in Chefer’s land because Eretz Yisrael
was considered to have been muchzak, not merely ra’uy.

While it is true that Eretz Yisrael is a nw11, an inheritance
passed down from Avraham Avinu, the term nwn - heritage
- was used because it reflects an additional facet regarding
the uniqueness of Klal Yisrael's possession of Eretz Yisrael.
Rav Mordechai Gifter zt”] explained that an inheritance is
under the sole control of the heir, who is able to sell it at will.
A heritage, however, is the heir’s responsibility; he must
transmit it in an intact fashion to the next generation, for it is
the property of generations before and after.

That is why the term nwmn appears in the Torah in only two
contexts: here in reference to Eretz Yisrael, as well as in V'zos
HaBerachah in reference to the Torah itself: nwn % mx aMn
apy’ nonp nwm - “The Torah that Moshe commanded us is
the heritage of the Congregation of Yaakov” (Devarim 33:4).
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The Torah must be transmitted from generation to generation,
and we have no right to delete or amend parts of the Torah.
We similarly have no right or ability to transfer Eretz Yisrael to
others.

The explanation of the Gemara in Bava Basra, that the Bnos
Tzelofchad’s claim to a portion in Eretz Yisrael was dependent
on the meaning of the term nwMn, is quite understandable.
However, the assertion that when Moshe delivered the nevu’ah
of "7 2R NYTIN DY NMR 'nnn forty years earlier in Mitzrayim, he
himself was unsure as to the true meaning of nwn is surpris-
ing, especially given the nature of Moshe Rabbeinu’s nevu’ah.

The Sifrei (cited by Rashi in the beginning of Parshas Matos,
Bamidbar 30:2) teaches that there is a fundamental difference
between the nevu’ah of Moshe and that of the other Nevi'im.
Other Nevi'im prophesied with the phrase "1 998 13 - “So said
Hashem,” but Moshe, uniquely, prophesied using the phrase
7a7h 1 - “This is the word that Hashem has commanded.”

The Kedushas Levi (Shemos 11:4) explains that the other Ne-
vi'im perceived a vision in a dream, which they then interpreted
using the ruach hakodesh that rested upon them, in their own
language and from their own perspective. They introduced their
nevu’ah with "1 9nR N> because their nevu’ah reflected the general
message that Hashem showed them, but was not transmitted
in the actual words of Hashem. In contrast, Moshe’s nevu’ah,
introduced with 9210 nt, consisted of an exact dictation given to
him by Hashem. Chazal call this n7Xnn R15paoR - a “clear glass”
vision. Since his nevu’ah contained mmpn NYmMR (precise letters
and vowels), there was no need for his personal commentary
and explanation. 7270 Nt means that what follows is a direct
dictation of the devar Hashem, word for word and letter for letter.

The Kedushas Levi notes that we do find certain nevu’os of
Moshe that begin with "1 9n& n3, such as the one that intro-
duced the announcement of makkas bechoros. Apparently, even
Moshe used this phrase in those instances when his nevu’ah
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was a hora’as sha’ah (temporary ruling). In that case, the nevu’ah
had the same status as the prophecies of the other Nevi'im. It
was specifically when prophecies conveyed a mitzvah I'doros, in
force for all generations, that a nevu’ah of nPRNN R YPaOR with

the clarity of 927h Nt was necessary. [See B'lkvei HaTzon, p. 132; Rav
Schachter on the Parsha, Parshas Vayishlach.]

It is noteworthy that the nevu’ah that includes the passuk,
TR WA DI MR NN, does not contain a mitzvah I'doros; it
was in the category of hora’as sha’ah. Accordingly, it did not
consist of a direct dictation, but rather Moshe’s own interpreta-
tion of the vision he was shown. Therefore, it was Moshe’s
choice to use the word nwam. How, then, can the Gemara con-
tend that Moshe himself was uncertain as to the true meaning
of nvmn?

The explanation seems to be that Moshe saw a vision in
which Hashem swore that Eretz Yisrael is the possession of the
Jewish People. There was one aspect within the nevu’ah, how-
ever, that was unclear to Moshe - whether possession of the
Land was an inheritance from the days of Avraham or a prom-
ise to be fulfilled in the distant future. Moshe himself selected
the ambiguous term nwMn, specifically because it could cor-
respond to either interpretation. Years later, when the Bnos
Tzelofchad petitioned Moshe for the bechor portion of their
father, Hashem clarified the meaning of nw1m to Moshe. Since
Eretz Yisrael was an inheritance from the days of Avraham,
it was considered muchzak to Chefer, and they were rightfully
entitled to the extra portion they requested.

The Me’iri (cited in Shitah Mekubetzes, Bava Kamma 2a, s.v.
v'ayein I’kaman) takes a similar approach with regard to the ex-
pression mav’eh, the third of four avos nezikin (principal catego-
ries of damages). Rav and Shmuel dispute the meaning of this
word, which refers either to shein (damage caused by an ox’s eat-
ing) or to adam (damage caused by a human). Each Amora cites
a passuk in Navi that supports his opinion. The Me’iri discusses
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why Rebbi Yehudah HaNasi chose such an enigmatic expression
that can have multiple meanings. Moreover, how did he define
mav’eh when he taught the Mishnah to his students - like the ex-
planation of Rav or like that of Shmuel? How could there be a
machlokes in this situation?

The Me’iri presents an interesting suggestion. He explains
that there must have been an old tradition that there are four
principal categories of damages, and there were two versions as
to which damages were included in the list. According to one
version, shein was included, while the other version replaced
shein with adam. Rebbi Yehudah HaNasi transmitted both tradi-
tions to his students, and he picked the vague expression mav’eh
in order to encapsulate both traditions. The machlokes between
Rav and Shmuel did not begin in their generation; Rav merely
proposed that, in his view, mav’eh zeh adam was the more logical
choice, while Shmuel advanced mav’eh zeh hashein as the correct
opinion. [See Rav Schachter on the Haggadah, p. 123.]
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THE NAMES OF THE MONTHS

MIVN VTNY D27 RIN NYRT DWTN YR DY NN WTIND
This month shall be for you the beginning of the months; it shall

be for you the first of the months of the year. (Shemos 12:2)
HE RAMBAN on this passuk quotes the comment of the
Yerushalmi (Rosh Hashanah 1:2): 5210 1ny 1y 0w mny -
“The names of the months came up with us from Bavel.”
Although the original system of the [u’ach, as it appears in the
Chumash, refers to the months by number, we subsequently
changed over to the current system that denotes months by

names, which are of Babylonian origin.

At first glance, one might have understood the naming of
months as a way to introduce a zecher (remembrance) to the
ge’ulah from galus Bavel into the Jewish calendar, an idea that the
Ramban discusses. One might argue that the addition of the
months” names has no halachic significance; the [u’ach contin-
ues to follow the system whereby the arrangement of months is
dependent on their respective number, and not on their name.

However, the Gemara in Megillah (6b) seems to refute such
an approach. The Gemara presents a machlokes Tanna’im as to
which one of a leap year’s two Adars should be chosen during
which to celebrate the mitzvos of Purim. According to one
opinion, the consideration of nnxnn Yy P7ayn PR - “we do not
pass over the opportunity to perform mitzvos” - is of primary
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importance, and Purim should thus be celebrated in the earlier
month, the first Adar, rather than waiting until the second Adar.
The other view favors the argument that 477 "% "IN 0N -
“the juxtaposition of the redemption [of Purim] to the redemp-
tion [of Pesach] is preferable.” Accordingly, Purim should be
celebrated in the second Adar, as that is the month closest to
Nissan, when we commemorate the ge’ulah of Pesach.

Several novel points emerge from this Gemara. First, the
Yom Tov of Purim was apparently not established to be ob-
served on the fourteenth day of the twelfth month of the year,
but rather on the fourteenth day of Adar. If it had been estab-
lished in the twelfth month, there would be no question that
it should be observed in Adar Rishon, since that is the twelfth
month of the year. Furthermore, we see that both Adar Rishon
and Adar Sheini are designated as Adar. That is why there are
really two justifiable opinions; the machlokes is simply which of
the two competing principles should be favored.

The conclusion that follows from these positions is that both
the fourteenth of Adar Rishon as well as the fourteenth of Adar
Sheini have the status of the Yom Tov of Purim. Whether we
observe Purim in Adar Rishon or in Adar Sheini depends on
the extraneous considerations the Gemara advanced, since, in
theory, Purim could have been observed in either month.

[There is a machlokes Tanna'im cited in Nedarim (63a) regard-
ing one who refers to “the month of Adar” in a neder without
specifying either the first or the second Adar. The machlokes
about which Adar he means does not shed light on when to
observe Purim, since language used in nedarim is defined ac-
cording to popular usage, which is not necessarily the same as
a term’s halachic definition. If people commonly refer to one
Adar as the main one, the intent of the one who took the neder
must be understood accordingly.]

Furthermore, the Gemara in Megillah (5b) teaches that re-
gardless of whether one lives in an unwalled city and observes
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Purim on the fourteenth or lives in a walled city and observes
Purim on the fifteenth, the day’s restrictions of hesped (eulogiz-
ing) and ta’anis (fasting) apply on both days. In other words,
the distinction between residents of walled and of unwalled
cities relates only to the fulfillment of the mitzvos of the day
(kri’as haMegillah, se’udah, mishlo’ach manos, matanos I’evyonim).

Rav Soloveitchik argued that from the fact that hesped and
ta’anis are prohibited on both days, we see that the status of
Purim essentially extends to both days. That is why some
Acharonim hold that it is proper to recite Al HaNissim on both
the fourteenth and the fifteenth (see Nimukei Orach Chaim 693:1).
The disparity between a walled and unwalled city with regard
to the mitzvos of the day is explained by the fact that the mitzvos
of a Yom Tov do not necessarily apply throughout the entire
Yom Tov. For example, the mitzvah of achilas matzah on Pesach
is obligatory only on the first night of the Yom Tov (mid oraisa),
and taking the lulav on Sukkos applies only on the first day
(mid’oraisa).

It turns out, then, that during a leap year, when both Adar
Rishon and Adar Sheini are designated as Adar, there are in fact
four days of Purim - the fourteenth and fifteenth of Adar
Rishon, and the fourteenth and fifteenth of Adar Sheini. Each of
these days includes an issur of hesped and ta’anis (and, possibly,
the obligation to recite Al HaNissim). The machlokes Tanna'im
mentioned earlier relates only to the mitzvos hayom - whether
it is preferable to observe them in Adar Rishon or in Adar
Sheini.

What emerges from this discussion is that the naming of the
months by the olei Bavel did have halachic significance. The
current [u’ach follows the new system based on the names of
the months, and thus designates two months of Adar in a leap
year. The question that remains is whether the new system is
merely superimposed upon the original system of numbers of
the months or actually replaces that system.
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According to the former approach, there exist two concur-
rent systems - one for dinim derabbanan and one for dinim
d’oraisa. Thus, as the Gemara implies, in the case of Purim, we
follow the new system. Nevertheless, the original system re-
mains in place, and therefore Pesach still falls in the first
month of the year, and Sukkos still falls in the seventh month
of the year, as per the original [u’ach. On the other hand, it
may be that with the advent of the names of the months, the
organization of the [u’ach underwent a change that totally
supplanted the initial system, even concerning dinim d’oraisa.
According to this approach, we no longer regard Pesach as
occurring in the first month and Sukkos in the seventh month;
we now characterize Pesach as occurring in Nissan and Sukkos
in Tishrei.

There is a significant practical difference between these
approaches in relation to the concept of gadlus, when a kattan
becomes a gadol who is obligated in mitzvos.

In the days of Moshe Rabbeinu, when the months were not
associated with names, it is clear that a child born on the
seventh of Adar in a regular year who then became bar-mitzvah
in a leap year would become a gadol on the seventh of Adar
Rishon, not Adar Sheini. The child was born on the seventh
day of the twelfth month, and therefore he became a gadol on
the seventh day of the twelfth month, thirteen years later.

In the opposite situation - a child born in a leap year on the
seventh of Adar Sheini, who then became bar-mitzvah in a regu-
lar year - the boy would not become a gadol until Rosh Chodesh
Nissan. Gadlus occurs when a boy reaches Tn® D DY ¥ -
“thirteen years and a day” (Kiddushin 63b). This does not mean
that a child born on the seventh of Adar becomes a gadol on the
eighth of Adar thirteen years later. Rather, the sixth of Adar is
the completion of 01w », and the Tn& DY is the seventh of Adar
- the first day of his fourteenth year.
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Therefore, someone born in a leap year on the seventh day
of the thirteenth month could not become a gadol in a regular
year in the twelfth month. Since there was no thirteenth month
in the year of his bar-mitzvah, he would become a gadol only on
Rosh Chodesh Nissan, which is the beginning of the fourteenth
year of his life.

If the new system affects only dinim derabbanan, gadlus
should still be determined according to these guidelines. This
is indeed the view of the Rash HalLevi, cited by the Pri Chadash
(Orach Chaim 55:10) - a child born in Adar in a regular year
becomes a bar-mitzvah on Adar Rishon in a leap year.

However, the Vilna Gaon does not understand the in-
troduction of the shemos hachodashim in this way. The Rama
(Orach Chaim 568:7) writes that if one’s relative died in Adar in
a regular year, some are stringent to observe the yahrzeit in a
leap year in both Adar Rishon and Adar Sheini. The Gr”a,
citing the above-mentioned Gemara in Megillah, comments that
the halachah is in accordance with this view. Rav Soloveitchik
pointed out that according to the Gr”a’s understanding of the
Rama, the observance of both days as the yahrzeit is not merely
a chumrah (stringency), intended to satisfy disparate opinions
out of doubt. Rather, both Adar Rishon and Adar Sheini have
the status of Adar al pi din, and one should observe the yahrzeit
in both.

The Gr”a’s comment includes two points. First, the Gr”a
contends that the institution of yahrzeit is not merely a matter
of minhag (custom), that is binding rabbinically as a neder
(Nedarim 15a), such that one who has the practice of fasting on
the day of yahrzeit is considered as having taken a neder to do
so. If it were, since nedarim are determined by lashon bnei adam
(common usage), and there is a machlokes Tanna’im with regard
to which Adar is the one used in lashon bnei adam (Nedarim 63a),
the Rama’s stringency would merely reflect the safeik as to
which of these opinions to pasken like.
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Instead, the Gr”a assumes, like the opinion cited in Chaim U’-
Vrachah L'Mishmeres Shalom (Hilchos Aveilus, Erech Yahrzeit 15),
that the day of yahrzeit represents a yom hadin on which the
family of the niftar, or at least the niftar himself, was judged. It
is possible, therefore, that the niftar or his family will be judged
again on this day, and for this reason, the family treats the day
like an eis tzarah (difficult time) and fasts on it. Accordingly, we
must establish, al pi halachah, the precise timing of the yom
hadin. Thus, based on the Gemara in Megillah, the Rama rules, as
a definitive psak halachah, that one should observe the yahrzeit
in both Adar Rishon and Adar Sheini.

The Gr”a’s remark also includes a second argument, that the
change from counting months by number to counting them by
name has relevance on a level of d’oraisa as well. Therefore, in
order to determine the correct day of judgement in beis din shel
ma’alah (the Heavenly Court), we view both Adar’s in a leap
year as having the halachic status of Adar, with the result that
one should observe the yahrzeit in both months.

Accordingly, the determination of gadlus also changed with
the introduction of shemos hachodashim. A child born on the
seventh of Adar in a regular year who becomes bar-mitzvah in a
leap year would have to abide by both Adar Rishon and Adar
Sheini. Since both months are deemed to be Adar, the correct
date of gadlus represents a tarti d’sasri (an internal contradic-
tion).

In this sense, the situation is comparable to bein hashmashos
(the twilight period between sunset and the emergence of
three stars). The Ritva (Yoma 47b, s.v. amar) argues that it is
not that bein hashmashos is a safek in practical terms, because we
are unable to identify the exact cutoff between yom and laylah.
Rather, every minute of bein hashmashos possesses aspects of yom
and aspects of laylah, and since such a state represents a tarti

d’sasri, the Halachah treats this time period as if it were a safek.
[See Rav Schachter on the Haggadah, pp. 103-105.]
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Therefore, the date of gadlus of this bar-mitzvah should be
treated as a safek. He should begin wearing tefillin on the seventh
of Adar Rishon, but he should not be counted towards a minyan
until the seventh of Adar Sheini (see Rama, Orach Chaim 55:10).
In fact, it is possible that this is the basis of the common minhag
for all boys to begin wearing tefillin one month prior to becom-
ing bar-mitzvah. We wish to ensure that a bar-mitzvah born in
Adar in a regular year who becomes a gadol in a leap year begins
wearing tefillin in Adar Rishon. [See B'Tkvei HaTzon, pp. 11-13.]
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PARSHAS BESHALACH

ZECHER L'MAN

0PN N2W 3 0P IMYIR YN INRN ... MVND ONY 10pY WVN DY AN
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It happened on the sixth day that they gathered a double por-
tion of food ... Moshe said, “Eat it today, for today is a Shabbos
for Hashem; today you shall not find it in the field. (Shemos
16:22-25)
HE CHACHAMIM instituted two mitzvos to commemo-
rate the miracle of the man. On Shabbos, one is obligated
to recite hamotzi over two loaves, lechem mishneh, since a dou-
ble portion of man fell on erev Shabbos in honor of Shabbos.
Furthermore, one is obligated to eat shalosh se’udos on Shabbos
as a zecher I'man. Chazal derive this from the three mentions of
the word ovn in the passuk, each of which alludes to a separate
meal (Shabbos 117b).

Tosfos (Pesachim 100b, s.v. she’ein) explains that we spread a
cloth over the challos before reciting Kiddush based on the idea
that the lechem mishneh is reminiscent of the double portion of
man. Just as the man was enveloped with dew from above and
below, we position the challos between a cover above and a
tablecloth below. This reason would apply only to the challos,
which serve as a remembrance of the man, not to any other
food placed on the table. [Acharonim write that the minhag is
not to be stringent to cover the challos at se’udah shelishis.]
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[Tosfos (s.v. v'haya) shows that according to the Gemara in
Beitzah (2b), man did not fall on Yom Tov. Since a double por-
tion fell on erev Yom Tov, we recite hamotzi over lechem mishneh
on Yom Tov, just as we do on Shabbos. Although the opinion
of the Rambam (Hilchos Shabbos 30:9) seems to be that we should
eat shalosh se’udos on Yom Tov as well, the accepted opinion is
that this is not required (Orach Chaim 529:1).]

The source of these mitzvos is relevant to the obligation of
women to recite hamotzi over lechem mishneh and to eat shalosh
seudos on Shabbos.

The Gemara teaches that despite the fact that women are
generally exempt from mitzvos asei shehazman grama (positive
time-bound mitzvos), they are obligated in three specific mitzvos
- ner Chanukah (Shabbos 23a), mikra Megillah (Megillah 4a), and
arba kosos (Pesachim 108b). The reason for these exceptions is
I IMRL P N RV - “for they [women] too were involved
in that miracle.” Rabbeinu Tam (cited in Ran, Shabbos, 44a in
dapei haRif, s.v. v’kasav) maintains that we should apply this
principle to obligate women in lechem mishneh and shalosh
seudos as well, since they commemorate the nes of the man.

The Ran argues that Rabbeinu Tam’s reasoning is unneces-
sary. Women are obligated in lechem mishneh and shalosh seudos
for the same reason that they are obligated in Kiddush.

The Gemara in Berachos (20b) teaches that with regard to Shab-
bos, na12 MY NPNYa MW 93 - “whoever is included in the com-
mandment of guarding [the Shabbos] is likewise included in the
commandment of mentioning it [in Kiddush].” The basis for this
hekesh (an exegetical principle that compares two juxtaposed
mitzvos) is the tradition that at the time of Ma’amad Har Sinai,
when Hashem proclaimed the Aseres HaDibros, 712712 10w Mot
PINYY N1 NIRD PRY MY 7279 1a0 91 PRY 0 1R TR - “[The
commandments to] ‘Mention” [the Shabbos] and ‘Safeguard’
[the Shabbos] were expressed [by Hashem] in a single utterance,
something the mouth cannot utter and something the ear cannot

hear” (Shevuos 20b).
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In Shemos (20:8), the Torah states: YwTp> nawn oy nr 1 -
“Mention the Shabbos day to sanctify it,” which serves as the
source of the mitzvah to recite Kiddush (see Pesachim 106a). This
passuk’s counterpart in Devarim (5:12) states: nawn oy nxX MnY
WP - “Safeguard the Shabbos day to sanctify it,” a reference
to the negative commandment to refrain from melachah on
Shabbos (see Eiruvin 96a). The simultaneous pronouncement
of 791 and 7w is considered a hekesh, which creates a connec-
tion between the two versions in which the mitzvah to observe
Shabbos was recorded. Since women are bound by all of the
same prohibitions as men, they are also included in the positive
commandments of Shabbos, such as Kiddush, and this encom-
passes the obligations of lechem mishneh and shalosh seudos as
well.

In many Chassidic communities, women were generally not
careful to eat shalosh seudos on Shabbos. Rav Shlomo Kluger
(Ha’Elef Lecha Shlomo, Orach Chaim 114) attempts to justify their
practice with the argument that both the Ran and Rabbeinu Tam
disagreed with the other’s reasoning. Therefore, women may
rely on the fact that each of the sources that potentially could
have obligated women in shalosh seudos has been refuted. Rav
Ovadia Yosef (Yabi’a Omer, Orach Chaim 6:28:4) counters that
both the Ran and Rabbeinu Tam held that in practice, women
are obligated in shalosh seudos! Their disagreement merely
relates to the source of the obligation; it does not have practical
ramifications.

Perhaps the Ran was not satisfied with Rabbeinu Tam’s source
because of the following contention. The Chasam Sofer (Orach
Chaim 185) asks why the rabbinic obligation of V17 YMR1 Y1 11 98
was not extended to other mitzvos, such as tefillin, about which
the passuk says, D300 "7 RN NP T D PO T NN 7PAN 1PN -
“so that Hashem’s Torah may be in your mouth, for with a strong
hand Hashem removed you from Mitzrayim” (Shemos 13:9). Since
the mitzvah of tefillin is meant to recall the nes of yetzi'as Mitzrayim,
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which obviously affected women as it did men, the principle of
1N MR Y1 10 98 should obligate women in tefillin.

Rav Moshe Soloveitchik suggests an answer to this question
based on a distinction between a mitzvah that serves as a zecher
I'nes (remembrance of a miracle) and one that is a pirsum hanes
(publicizing a miracle). He argues that the principle of vn 0 qR
D10 IMR2 only obligates women in a mitzvah that accomplishes
pirsum hanes through its fulfillment. If a mitzoah merely reminds
us of a nes but does not publicize it, women are not obligated in
that mitzoah.

Although the reason for the mitzvah of tefillin is to remem-
ber yetzi’as Mitzrayim, tefillin is merely a zecher I'nes, not a pir-
sum hanes; the miracles of yetzi’as Mitzrayim are not readily
apparent when one sees a person wearing fefillin. That is why
01N IMRL PR 10 qR does not obligate women in tefillin, even
though they experienced the nissim in Mitzrayim the same way
men did.

Rav Moshe explains that we may determine if any given
mitzvah is a zecher or a pirsum based on whether it is associated
with the berachah of She’asah Nissim, as this berachah was in-
stituted specifically in connection with mitzvos of pirsum. We
recite She’asah Nissim over neiros Chanukah and mikra Megillah;
in the case of arba kosos, it seems that the berachah in the Haggadah
of Asher Ge'alanu takes the place of the She'asah Nissim that
should have been recited over this mitzovah. [The Ma’aseh Nissim
Haggadah (s.v. b’chol dor vodor) makes a similar point.] [See
Rav Schachter on the Haggadah, pp. 40-45.]

According to Rav Moshe Soloveitchik’s approach that vi jn qr
10 IMR2 does not obligate women in a mitzvah that serves
merely as a zecher I'nes, we can understand why the Ran dis-
agreed with Rabbeinu Tam'’s source. Lechem mishneh and shalosh
seudos do not publicize the nes of the man; they serve only as a
zecher I'man, and as such, ©3n MR Y0 10 9R ought not obligate
women in their observance.
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We can likewise explain why Rabbeinu Tam did not accept
the reasoning of the Ran through an analysis of the hekesh of
1779712 1YY N7NYI YWY Y.

On erev Shabbos, one may daven Ma'ariv and fulfill the mitz-
vah of Kiddush before sunset (Berachos 27b). Since Kiddush may
only be recited in close proximity to the se’udah, one may obvi-
ously begin eating the se’udah during the daytime as well. There
are two opinions in Tosfos (Pesachim 99b, s.v. ad shetechshach)
as to whether one fulfills the mitzoah of the se’udah during the
zman tosefes Shabbos (time added onto Shabbos). This, in turn,
determines whether one may also conclude the se’udah during
the day or must eat at least a kezayis (or perhaps, more than a
k’beitzah) of bread after nightfall before Birchas HaMazon.

The stringent opinion, that one may not fulfill the mitzvah of
se’udas Shabbos during the zman tosefes, maintains that fosefes
Shabbos is only relevant to two specific dinim - issur melachah
and Kiddush. This is because Kiddush is linked with issur
melachah by means of the hekesh of 17312 W NPV NYIWY 5.

The Rambam’s explanation of the issur of muktzeh may shed
light on how Kiddush and issur melachah are related. The Ram-
bam (Hilchos Shabbos 24:13), in discussing why the Chachamim
enacted the prohibition of muktzeh, writes that there are some
people who are at leisure and refrain from doing melachah
during the entire week. The issur of muktzeh ensures that they
too have a nmiomn nNMaw, an abstention from melachah that
is recognizably due to Shabbos observance. Reciting Kiddush
may play a similar role, in that it serves to convert ordinary
v from melachah into a nN9972n Nn*aw. In a sense, Kiddush
may be viewed as a “birchas hamitzvah” over one’s nn’aw from
melachah. We may suggest that according to this opinion in
Tosfos, nvota MY NPNYI NWVY 9 is a restricted hekesh that
compares only Kiddush to issur melachah. That is why tosefes
Shabbos affects only these two dinim, and not the mitzvah of
se’udas Shabbos.
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In a similar vein, Rabbeinu Tam may disagree with the Ran’s
application of the hekesh to lechem mishneh and shalosh seudos.
The hekesh is not a general principle that teaches that all of the
halachos of Shabbos are bundled together, such that if some
of the halachos apply to women, they must all apply. Thus, al-
though the hekesh is the source of women’s Kiddush obligation, it
ought not obligate them in lechem mishneh and shalosh seudos,
if not for the reason of VI MMINA Y1 10 9N,
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MESIRAS HATORAH

HE MISHNAH in Avos (1:1) records that in addition to

the ikar ha’emunah (Principle of Faith) known as Torah min
haShamayim, that the entire Torah is G-d-given, we have a
tradition that »on nn Y2p nwn - “Moshe received the Torah
from Sinai.”

One should not make the error of thinking that Torah mi-
Sinai means that the text of the Torah as we have it is the same
as the text that was dictated to Moshe at Har Sinai. The Torah
states explicitly that the text of the Torah is, in fact, a compo-
site of three different texts. Some parshiyos in the Torah are
introduced with the words, 9985 0 972 NWN SR T 92, while
others begin, 1R TN Hmrn YHR "1 92, and yet others start,
ARIN MY NWN SR T 927,

The Gemara in Chagigah (6a-6b) explains that according to
the accepted opinion, the principles and all the details of all
of the mitzvos were told to Moshe at Har Sinai, then repeated in
the Ohel Mo’ed, and reiterated a third time in Arvos Mo’av
(Rashi, Vayikra 25:1). In other words, Moshe received three dif-
ferent texts of the mitzvos, and, at the conclusion of the forty
years in the Midbar, Hashem instructed Moshe as to whether to
use the first version, the second version, or the third version
when he recorded a particular parsha in the Torah (see Chazon
Ish, Orach Chaim 125:2-3).
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Some believe that the significance of Torah miSinai is that we
are presently obligated to observe all of the mitzvos haTorah
because of the experience of Ma’amad Har Sinai. Chazal do not
share this view, however, as can be seen from their understand-
ing of the two tochechos found in the Torah.

The tochechah in Bechukosai was proclaimed on the occasion
of the bris of Ma’amad Har Sinai, after the Aseres HaDibros were
given, as is apparent from the conclusion of the tochechah:

21D 912 HRIW? N2 121 1377 1M TVR MDD DVAVRM DPIND NYR
These are the decrees, the ordinances, and the teachings that
Hashem gave, between Himself and Bnei Yisrael, at Har Sinai.
(Vayikra 26:46)
The conclusion of the fochechah in Ki Savo indicates that this
tochechah constitutes a second bris:

AR PIRI HRIY? N2 DR NI2Y NVN DR T MR WK IaR M7 1R
.37IN32 DNR NI VR N0 7250

These are the words of the covenant that Hashem commanded
Moshe to seal with Bnei Yisrael in the land of Mo’av, besides
the covenant that He sealed with them in Chorev [Har Sinai].
(Devarim 28:69)

The passuk at the beginning of Parshas Netzavim explains why

another kerisas bris (sealing of the covenant) at Arvos Mo’av
was required to obligate Bnei Yisrael in mitzvos:

AWR NR I DRI AYRA DRI NRTA NM20 DR D719 IR DIT2Y DINR RN
D1 1AY 19 NPR TVR DRI IPHR T 7a8Y 01N TR 1NY N9 1Y

Not with you alone do I seal this covenant and this impreca-
tion. But with whoever is here, standing with us today before
Hashem, our G-d, and with whoever is not here with us today.
(Devarim 29:13-14)

All the neshamos of Bnei Yisrael were present at Har Sinai so
that they would be affected by the giluy Shechinah (Divine Revela-
tion), as the passuk teaches, yRONN "MY25 B9 HY MR AN MY -
“so that awe of Him shall be upon your faces, so that you shall
not sin” (Shemos 20:17). An impression was made on the nesharmos
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of the members of the Jewish Nation at Har Sinai; they could
henceforth be identified as n*1on "5 Paw»a oann - “those who
are merciful, bashful, and who perform acts of kindness”
(Yevamos 79a), to the extent that if one is lacking these middos, we
must check his ancestry, for he must not have been present at
Har Sinai (Shulchan Aruch, Even Ha'Ezer 2:2).

Nevertheless, while it is true that all of the neshamos were
present, the bris of Har Sinai is not legally binding on a nesha-
mah, only on a person. Rashi quotes the Gemara in Shevuos (39a),
which explains that the original bris at Har Sinai was made
only with those people alive at that time, not with the future
generations. We, today, would not be obligated to observe the
mitzvos were it not for the second bris at Arvos Mo’av. It was
this bris that obligated the future generations. [See Rav Schachter
on the Parshah, Parshas Ki Savo.]

Given the limited binding power of the bris Sinai, there must
have been a different objective of Ma’amad Har Sinai. We may
analyze the function of the declaration of the Aseres HaDibros in
light of the machlokes between Rashi and the Ramban regarding
the sequence of events surrounding Ma’amad Har Sinai.

The Ramban (see Shemos 24:1) understands that the pessukim
in Parshas Yisro and Parshas Mishpatim follow the chronological
order. Accordingly, the declaration of the Aseres HaDibros in
Yisro represented a step in the process of the geirus of the Jewish
People. The Gemara in Kereisos (9a) derives the dinim of geirus
from the experience of Bnei Yisrael at Ma'amad Har Sinai. Just as
Bnei Yisrael undertook milah, tevilah, and hartza’as dam (korbanos)
leading up to their acceptance of the Torah, so too must future
converts receive a bris milah (for males), immerse in a mikveh,
and bring a korban.

The Rishonim (see Tosfos, Yevamos 45b, s.v. mi; Tosfos, Kiddu-
shin 62b, s.v. ger) point out that another requisite component of
geirus is kabbalas ol mitzvos (acceptance of mitzvah observance).
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Just as Bnei Yisrael declared ynwn nwys - “We will do and we
will obey” (Shemos 24:7), a ger must have a kabbalas ol mitzvos as
well. Without this, the geirus is invalid. Thus, the geirus process
was not completed until the end of Mishpatim, which describes
the kabbalas ol mitzvos (ynwn nwy1) and the korban geirus.

The Gemara in Yevamos (47a-47b) teaches that aside from an
initial kabbalas ol mitzvos by a prospective ger, just before he
completely immerses himself in a mikveh, there is usually an
additional ceremonial acceptance of mitzvos before the beis din.
Talmidei chachamim stand over him, m%p NNxN NXPN MR PYITIN
nnn nxn nepm - “and inform him of some minor, easy mitz-
vos and some major, difficult mitzvos.” According to the Ramban
(Hakdamah, Parshas Terumah), the declaration of the Aseres Ha-
Dibros represented this dramatic sampling of the mitzvos haTorah
that is part of the geirus process.

Rashi (Shemos 19:11), however, writes that the parshiyos re-
garding Ma’amad Har Sinai follow the principle of mxm o1pmn PR
nna - “[parshiyos] in the Torah do not always appear in chrono-
logical sequence.” First, the Jewish People underwent the geirus
described at the end of Mishpatim, which included kabbalas ol
mitzvos (Yynwn nwy) and the korban geirus. Thus, the event of
Ma’amad Har Sinai that is described in Yisro took place after the
national geirus. According to Rashi, therefore, the declaration
of the Aseres HaDibros is to be understood as a national act of
limmud haTorah.

As Rav Soloveitchik expressed it, the machlokes Ramban and
Rashi revolves around the question of whether the event of Ma’-
amad Har Sinai was presented before non-Jews or before Jews,
before those who did not yet have a complete kedushas Yisrael
or before those who already had a complete kedushas Yisrael.
[See Nefesh HaRav, 1994 ed., pp. 288-289.]

Rashi’s comment regarding the Azharos - piyutim written by
the Ge’onim and Rishonim that were recited on Shavuos - is in
line with his opinion regarding the purpose of the declaration
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of the Aseres HaDibros. Rashi (Shemos 24:12) explains that in the
Azharos that Rav Sa’adyah Gaon composed, each one of the
taryag mitzvos was listed under the heading of one of the dibros.
The Aseres HaDibros comprise the ten most fundamental cate-
gories of mitzvos, under which all of the rest of the mitzvos
haTorah are subsumed, and that is why it was chosen for the
limmud haTorah that transpired at Ma’amad Har Sinai.

Accordingly, the experience of Ma’amad Har Sinai serves as
the paradigm of the process of transmitting Torah. In other
words, throughout all future generations, Torah should be
taught from rebbi to talmid in the same way in which Hashem
taught Torah to the Jewish People on that occasion.

One example of the way in which mesiras haTorah should be
performed is represented by the takanah of Ezra that a ba’al keri
must immerse in a mikveh before studying words of Torah.
His source is the passuk, 9% nTny 9WR DY P12 21295 110 DNYTIM
171m PpYR "1 - “You shall make them known to your children
and your children’s children, the day you stood before Hashem,
your G-d, at Chorev” (Devarim 4:9-10). In addition to the simple
meaning of the passuk - the obligation to recount the episode of
Ma’amad Har Sinai to one’s children - the Gemara in Berachos
(22a) presents an additional level of interpretation: We must
study or teach Torah to our children in the same fashion in
which we received the Torah at Har Sinai. Just as the Torah was
received, due to the associated giluy Shechinah (Divine Reve-
lation), 12y NNy IRV NPPRA - “amidst dread and awe, with
trembling and with fear,” so too must these elements be present
whenever Torah is taught.

Prior to Ma’amad Har Sinai, Moshe instructed Bnei Yisrael,
NUR YR WIN OR DN NVYY) 1) v - “Be prepared after a three-
day period; do not draw near a woman” (Shermos 19:15), teaching
that a ba’al keri and a poletes shichvas zera (both of whom are tarmei)
were not permitted to participate. Since the impurity associated
with ba’al keri is typically brought about through levity, such an
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individual does not possess the reverential attitude necessary
for Torah study. The Gemara in Shabbos (30b) describes the
mood of awe and deference required when learning Torah:
“Any talmid chacham who sits before his rebbi and his lips
do not drip with bitter dread will be singed.”

Along the same lines, the Rif (Megillah, 14a in dapei haRif)
quotes the Yerushalmi (Megillah 4:1) that relates an incident in
which an Amora saw a meturgaman standing and interpreting
the kri'as haTorah for the tzibbur while leaning on a pillar. He
told him that this was forbidden, since kri‘as haTorah requires
an atmosphere of trepidation and awe, just as when the Torah
was given. The Yerushalmi continues that it is likewise forbidden
for the ba’al korei to both lein and interpret the Torah for the
public. Kri‘as haTorah must resemble Ma’amad Har Sinai, when
the Torah was given by means of an intermediary. Just as Moshe
heard the Torah from Hashem and relayed it to the Jewish People,
the meturgaman, who represents Moshe, must impart the Torah
from the ba’al korei, who represents Hashem, to the tzibbur. [See Rav
Schachter on Tefillah, Kri’as HaTorah and Ma’amad Har Sinai, sections VL]

Another halachah related to mesiras haTorah is expressed by
the Gemara in Nedarim (37a), which expounds the passuk, nR3
MHOR T MmN TWURY DVAYM DpIN DINR MY - “Behold, 1 have
taught you decrees and statutes, as Hashern my G-d commanded
me” (Devarim 4:5). The Gemara derives that just as Hashem taught
Moshe the Torah at Har Sinai without demanding payment, that
is the way the Torah should continue to be transmitted. Torah
education for all generations is meant to replicate the limmud
haTorah at Har Sinai. [See essay for Parshas Va'eschanan.]

A further way in which Ma’amad Har Sinai serves as a proto-
type for future limmud haTorah relates to the difference between
the transmission of Torah SheBichsav and Torah SheBe’al Peh. The
Gemara in Gittin (60b) teaches that Hashem revealed to Moshe
that just as He had initially given a portion of Torah, the Aseres
HaDibros, in a written form and other portions in an oral form,



YISRO 111

that would also be the proper method of mesiras haTorah in
future generations. Thus, we derive that »®v7 HnR *X an>aw D117
na Yy 1IMIRY - “Teachings that were given in writing, you are not
permitted to transmit orally” and that »®w3 nnR 'R 19 YYaw oMaT
anoa MRy - “Teachings that were given orally, you are not
permitted to transmit in writing.”

These halachos are derived from Ma’amad Har Sinai, when
Torah was transmitted to the Jewish People. Thus, they repre-
sent the way to fulfill mesiras haTorah in the most complete fa-
shion. Whenever Torah is taught to others, Torah SheBichsav
should be read from a sefer kasher, and Torah SheBe’al Peh should
be taught orally (see Rav Chaim Zimmerman, Binyan Halachah,
Hakdamas HaRambam). [See essay for Parshas Devarim.]

0.0 0.0 0’0



PARSHAS MISHPATIM

SIYATA DISH'MAYA IN PSAK HALACHAH

.DN7N9Y DXYN TWVR DVAVNRN DX

And these are the ordinances that you shall place before them.
(Shemos 21:1)

ASHI, CITING THE MECHILTA, notes that the parsha that

deals with judicial cases is juxtaposed with the preceding
parsha that discusses the construction of the mizbei’ach. The
Tanna’im explain (Sanhedrin 14b) that this teaches us the correct
location in which the Sanhedrin should be situated - adjacent to
the mizbei’ach. As the passuk specifies, the Beis Din HaGadol
(Supreme Court) had to be located inside the Beis HaMikdash,
79N VR RN Dpnn - “that place that Hashem will choose”
(Devarim 17:10).

For this reason, during the period of the Bayis Sheini, the
Sanhedrin met in the Lishkas HaGazis (Chamber of Hewn Stone),
which was divided into two parts. One half was sanctified with
the kedushah of the Azarah (Temple Courtyard), while the other
half had only the kedushah of the Har HaBayis (Temple Mount).
Only a king who is a descendant of malchus Beis David is per-
mitted to sit in the Azarah; thus, even the seventy-one mem-
bers of the Sanhedrin had to be careful to sit only in the half of
the room that did not have kedushas ha’Azarah (Yoma 25a).

The basis for this requirement of placing the court next to
the mizbei’ach is the realization that human beings are fallible.



MISHPATIM 113

Even Moshe Rabbeinu, who had the most profound knowledge
of Torah of any man who ever lived, made a mistake in hala-
chah, and he admitted his error when Aharon corrected him
(Vayikra 10:19-20). As is apparent from the institution of the
MNX HV 727 BHYN 19 (bull for the communal error), the Beis Din
HaGadol might issue a psak in error as well. The Gemara in
Horayos (3a) describes that this special korban is brought on
behalf of the tzibbur as a whole, when a majority violates a seri-
ous din based on a unanimous mistaken ruling of the Sanhed-
rin. Although we have no record as to whether this korban was
actually ever offered in practice, the Halachah does provide for
such a theoretical possibility.

The notion in some camps of Orthodox Jewry that gedolei
hador are somehow flawless is something borrowed from Ca-
tholicism, which believes in papal infallibility. We believe, in
contrast, that only Hashem is infallible; all human beings can
make mistakes.

With regard to the psak of the Sanhedrin, the passuk states, X5
HRNWY P17 79 YR VR 7270 1 Mon - “You shall not deviate from
the word that they will tell you, right or left” (Devarim 17:11). Ra-
shi comments, based on the Sifrei, YRnWY RINW PRY HY 12 IR 1298
PR RINY HRNY Y - “Even if he says to you about right that it is
left and about left that it is right.” The simple understanding of
this comment is that even if the Beis Din HaGadol is mistaken,
their ruling is binding,.

However, the Ramban (Hasagos on Sefer HaMitzvos, shoresh
rishon) proves that this cannot be the meaning of the Sifrei,
as the Mishnah in Horayos (1:1) clearly teaches that a member
of the beis din or a student worthy of ruling who is convinced
that the beis din had erred is obliged not to follow the beis din’s
ruling. If he does, he is responsible for his actions and must
bring a personal Korban Chatas for kapparah. Erroneous rulings
of the Beis Din HaGadol, or any rabbi for that matter, are not
binding. A halachic ruling is only binding on the assumption
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that it is not mistaken. [The only case in which the psak is
binding even if it is in error is with regard to the mitzvah of
kevi’as halu’ach (establishment of the calendar), which includes
kiddush hachodesh (the sanctification of the month) and ibbur
hashanah (the intercalation of the year).]

Instead of the above text of the Sifrei, the Ramban (Devarim
17:11) explains that the actual text reads, 12 PRI (PRIN) 19K
oRNY RINW P’ HY - “even if it appears in your eyes about right
that it is left,” referring to a situation in which the layman
believes that the rabbi was mistaken in his ruling. This langu-
age implies that it is only an appearance - “in your eyes” - that
the Sanhedrin’s decision is incorrect. Thus, this passuk imposes
on the layman an obligation to have emunas Chachamim and to
assume that the rabbis ruled correctly.

Given the reality of possible fallibility in psak halachah, there
was a need for the Sanhedrin to meet in the special location
of the Lishkas HaGazis. This way, the Sanhedrin would have
hashra’as ru’ach hakodesh from the aron hakodesh and the luchos.
The proximity to the Shechinah would endow the Sanhedrin
with a siyata diSh’'maya (Divine assistance) that it not be led to
issue a mistaken ruling. As the passuk states: Yp nTya 2% DPHR -
“G-d stands in the Divine assembly” (Tehillim 82:1). In the
words of the Ramban:

17 19PW1 DYYY PTON NR 2P RYY WTPN 'NIWN HY TIan’ Dwn mMA D
2000 17 Myovn

For the spirit of Hashem, may He be Blessed, is on those who
service His Sanctuary, and He will not forsake His devout ones;
they will forever be protected from error and from stumbling,

In fact, the Gemara in Avodah Zarah (8b) records that forty
years prior to the destruction of the Second Beis HaMikdash,
when the members of the Beis Din HaGadol saw that murder
became so rampant that they were not able to maintain law
and order, they resigned from their positions and went into a
self-imposed exile. Once the Sanhedrin was not found in its
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appropriate location, it lost its status of Beis Din HaGadol, at
least regarding the judging of capital crimes. Since the entire
court system is interdependent, the local twenty-three-member
batei din were then unable to adjudicate capital cases as well.

It seems that there was somewhat of a shift in the Sanhedrin’s
methodology of adjudicating sheilos, particularly in reference to
the above-mentioned siyata diSh'maya. The Gemara in Yoma (52b)
comments on the passuk in Divrei HaYamim II (35:3):

22 WIpN PIR DR NN 19 DWITHR YRIW 939 DOann DnYY RN
T DR ITIY ANY N2 RYN DIV PR HRIW PO TIT 12 InHY M VR
ORIV MY NRY DIPHR

He [Yoshiyahu] then said to the Levi’im, who taught all of Israel,
who were consecrated to Hashem, “Place the aron hakodesh in the
Temple that Shlomo, son of Dovid, the King of Israel, built. You
will no longer have any carrying on your shoulder; so now serve
Hashem, your G-d, and His people Israel.”

The Gemara explains that towards the end of the period of the
First Beis HaMikdash, Yoshiyahu HaMelech concealed the aron
hakodesh with the luchos in an underground chamber beneath
Har HaBayis, specially constructed for this purpose by Shlomo
HaMelech.

The Netziv (Kidmas Ha’Emek 1:8) elaborates on this incident,
questioning the meaning of the phrase nxy n2’pYR "1 NXR 172V NNY
o7 Y. The nature of the avodah that Yoshiyahu here instruct-
ed the Levi'im to engage in, as well as his reason for conceal-
ing the aron hakodesh, are very unclear. Notably, the passuk does
not say that he was concerned that the aron hakodesh might be
seized by the Babylonian army and taken into captivity when
they destroyed the Beis HaMikdash.

The Netziv suggests what may have motivated Yoshiyahu to
hide the aron. Until the time of Yoshiyahu, the rabbonim relied
on the illumination provided by the aron hakodesh to arrive at
the correct conclusion. As noted above, there was no guarantee
that a mistake would never be made, but given the siyata di-
Sh’maya (Divine assistance) that resulted from proximity to the
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Shechinah, coupled with the stature of the members of the San-
hedrin, they could be confident that they would almost always
issue a correct psak.

Yoshiyahu realized that with the impending galus, the San-
hedrin would no longer be near to the aron, and thus would no
longer benefit from the special siyata diSh’maya to pasken proper-
ly that they had enjoyed in earlier times. To arrive at a proper
conclusion, they would now have to employ nn Y n%abs, the
dialectic of Torah. This methodology is known as nmn Yw nnnnYn,
which consists of the rigorous analysis and debate of Torah She-
Be’al Peh found throughout the Gemara, the Rishonim, and the
Acharonim.

Yoshiyahu HaMelech wanted the Chachamim (the Levi’im) to
prepare for this avodah, the new derech halimmud that would be
required after the churban haBayis. In order to aid in the tran-
sition, he removed the aron so that the Chachamim would not be-
nefit from its associated special Divine assistance. They became
accustomed to the new technique of arriving at an accurate psak
halachah, and the psak of the Sanhedrin was therefore binding on
all of Klal Yisrael throughout the entire period of the Bayis Sheini
as well.

In much the same way as the pesakim of the Sanhedrin, when
one asks a sheilah to a rav and receives a psak, that psak is bind-
ing because we assume that the rav was correct in his ruling.
The Gemara (Sotah 4b, Sanhedrin 48b, Chagigah 3b, Niddah 20b)
teaches that this assumption is based on the passuk, YR5 "1 10 -
“The secret of Hashem is [revealed] to those who fear Him”
(Tehillim 25:14), which indicates that Hashem reveals the correct
solution to a halachic question to those who fear Him.

The clear implication of the Gemara is that we must ask our
sheilos to a rav who not only is an ish emes, to ensure that he does
not yield to ulterior motives that may affect the psak, but who
also possesses a high degree of yir'as Shamayim, as the promise
of the passuk only applies to those who are described as “vrv.”
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Furthermore, if the rav to whom one addresses his sheilos is
humble, there is a greater likelihood that the psak will be correct.
In the vast majority of disputes between Beis Shammai and Beis
Hillel, the psak is in accordance with Beis Hillel, and the Gemara
in Eiruvin (13b) attributes this to the fact that Beis Hillel were
deferential to Beis Shammai and exceedingly humble. Hashem
rests His Shechinah on humble people (Yeshayah 57:15), and not
on the arrogant (Sotah 5a).

Of course, aside from these requirements, the rav must be
knowledgeable. If he is not sufficiently familiar with the rele-
vant sources that pertain to the sheilah at hand, we cannot ex-
pect that Hashermn will perform a miracle to enable an unlearned
rav to figure out the correct din.

If we are careful to follow these guidelines in choosing a
posek, we can confidently rely upon his psak based on the princi-
ple of YRS "1 1. Just as was the case with the Beis Din HaGadol,
each talmid chacham is granted a measure of siyata diSh'maya to
enable him to issue the correct psak.

The story is told that when Rav Yechezkel Landau, author of
Noda B"Yehudah, was chosen to be the rav of Prague, those who
opposed his appointment wished to test him with a sheilah about
a questionable treifah. Much to the surprise of the questioners,
after pondering the sheilah, the Noda B"Yehudah concluded that
the sheilah was fabricated and that the organ of the animal which
they had brought before him must have been tampered with
after its shechitah. After the guilty party admitted to the charge,
Rav Landau explained how he knew. For many years, whenever
he would pasken a sheilah, he would have a very confident feel-
ing that min haShamayim he had been assisted in paskening cor-
rectly. This time, however, he did not feel comfortable issuing
the psak, as if he had not received siyata diSh'maya. He concluded
that there must not have been any need for Divine assistance not
to err in this instance, since the sheilah was contrived.

There is a related incident found in Chut HaMeshulash (5760
ed., pp. 106-109; see also Rabbeinu Moshe Sofer, p. 147), the official
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biography of Rebbi Akiva Eiger, his son-in-law the Chasam Sofer,
and the latter’s son, the Kesav Sofer. It was the Chasam Sofer’s
practice to respond hastily, usually on the same day, even to
very serious sheilos. On one occasion, when the rav who posed
the sheilah was a great talmid chacham, the Kesav Sofer delayed in
mailing his father’s teshuvah so that the Chasam Sofer would
review it more carefully, since the Kesav Sofer felt that the proof
with which his father substantiated his psak was inadequate.

The Chasam Sofer told him that it was unnecessary to emend
the teshuvah. He explained that Hashem gives the key to psak ha-
lachah to one individual in each generation; in his time, the fact
that he was asked to pasken so many sheilos indicates that he is
the posek hador. He explained that the primary ability to pasken
is not contingent on bringing proofs, but is based on one’s
intuition (see Rashi, Shemos 28:4). The posek’s first impression
with regard to a sheilah is the true din, and Hashem would never
let a mishap occur due to the posek’s error. Therefore, in the case
at hand, the psak that the Chasam Sofer had given instinctively
was correct, even absent precise corroboration. [Of course,
extreme caution must be used in applying this notion; one may
not rely on his intuition unless he knows kol haTorah kulah.]

Rav Soloveitchik (Divrei Hagus V'Ha’arachah, p. 71) made this
point as well, in connection with the passuk, nwn MY Mx AN
2py’ nnp nw M - “The Torah that Moshe commanded us is the
heritage of the Congregation of Yaakov” (Devarim 33:4), which is
expounded: NYMRN RHYR NYIN 1PN YR - “Do not read nwn (an
inheritance), but rather [as if it were spelled] nw7xn (a betrothed
one)” (Berachos 57a). In the context of his hesped for his uncle,
Rav Velvele, the Rav explained that all Jews are joined to the
Torah as if through a bond of eirusin (engagement). Unusual
talmidei chachamim however, have a deeper relationship with
chochmas haTorah that can be characterized as nisu’in.

During the stage of eirusin, the couple is married, but they do
not yet know each other well enough that they have become
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one unit. However, once a state of nisu’in has been reached, we
say ba’al kishto (a husband is like his wife) and ishah k’ba’alah
(a wife is like her husband) (Sanhedrin 28b). Thus, the Ra’avad
(cited by the Rosh, Makkos 1:13-14) comments that the reason a
husband and wife are not fit to testify on behalf of each other is
not merely because they are kerovim (relatives), but because
each is considered a ba’al davar (principal party) with regard to
the other. When a couple has been living together for years,
each spouse knows in advance how the other would react to
any given situation, how the other thinks about a certain matter
even without asking. A talmid chacham who has achieved nisu’in
with the Torah enjoys a similar level of familiarity with the
Torah, and has an intuitive feeling as to the correct psak halachah
even before examining the relevant sources.

This is along the lines of an explanation that Rav Gershon
Zaks offered in reference to Rashi’s comment (Shemos 28:4)
regarding the eiphod of the Kohen Gadol. Rashi writes that he
has not found a description of the eiphod’s design in a Beraisa.
Nevertheless, > 91m& 725 - “my heart tells me” that it resembles
the apron with which noblewomen gird themselves when they
ride horses. One, like Rashi, who has fulfilled the dictum, pan>
729 MY 5y - “inscribe [the words of Torah] on the tablet of your
heart” (Mishlei 7:3), who has become attached to the Torah
through a state of nisu’in, transforming his heart into “a heart
of Torah,” is rightfully authorized to rely on his own judge-
ment in interpreting the words of the Torah. [See Nefesh Harav,
1994 ed., pp. 41-43.]

The principle of Y®15 "1 T is also relevant to the deve-
lopment of the Halachah throughout the generations. In the
eighth of the ikarei ha’emunah (Principles of Faith), the Rambam
writes that not only do we believe that Hashem revealed Him-
self at the time of Ma'amad Har Sinai and gave us His Torah
through Moshe Rabbeinu, but also that the Torah as we
observe it today is min haShamayim. To err is human, and a
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Shulchan Aruch that is full of mistakes would be a man-made
Torah, as opposed to the Divine one we believe in.

In other words, we not only believe that there existed - at one
time - a Torah SheBe’al Peh that was Divinely ordained. We fur-
ther believe that Hashem continues to assist qualified rabbonim
so that they pasken properly. Hashem guides the rabbonim so that
they do not distort His Torah; He protects His Torah from er-
rors. Rav Chaim Volozhiner was fond of concluding many of his
teshuvos with a similar phrase: “Hashem, the G-d of truth, leads
us on a path of truth, in the Torah in which truth is written” (see
Chut HaMeshulash, teshuvos 1, 6, 8, and 11).

An instance of presumed Rabbinical error may even be at-
tributed to HaKadosh Baruch Hu, such as when the rabbonim of
a later generation determine that a position adopted in an earli-
er generation was due to a miscalculation. In such a context,
the Gemara in Gittin (56b) quotes the passuk, /MR ©NIN YN
959 onyT - “He [Hashem] turns wise men backwards and
makes their thinking foolish” (Yeshayah 44:25). For His own
reasons, Hashem wanted the earlier rabbonim to take an incor-
rect position. Behind the scenes, Hashem sees to it that any mis-
takes that poskim may have made over the years are ultimately
corrected.

The notion of Hashem'’s continuous involvement in the deve-
lopment of Torah SheBe’al Peh does not contradict the principle of
80 0nwa RY - “It [The Torah] is not in Heaven” (Devarim 30:12).
The Gemara in Bava Metzia (59b) invokes this rule to explain why
we may not rely on a bas kol (a Heavenly echo) to determine
the psak halachah. Nevertheless, we recognize that since human
beings are fallible, Divine intervention is necessary at times to
assist the rabbonim. In a similar way, the psak of a rav is bind-
ing and may be relied upon, because we have the right to
assume that the rav, if he is a yerei Shamayim, must have had
siyata diSh'maya to pasken correctly.

0, K7 2
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PARSHAS TERUMAH

THE LUCHOS AS KESEF KIDDUSHIN

.02 "MV VTN 29 VM
They shall make a Sanctuary for Me so that I may dwell among
them. (Shemos 25:8)
HERE APPEARS TO BE a machlokes between the Rambam
and Ramban as to the main purpose of the mitzvah of
building the Beis HaMikdash.

The Rambam (Hilchos Beis HaBechirah 1:1) writes that the mitz-
vah is in order to have an established location in which to offer
korbanos and perform aliyah I'regel. This understanding of asiyas
haMikdash presents a difficulty with regard to counting the taryag
mitzvos. Whenever the Torah lists two mitzvos, and one mitzovah is
designed to lead up to the performance of the other, the Rambam
enumerates only the first mitzvah; listing the second mitzvah se-
parately would be considered repetitive (see Avnei Nezer, Yoreh
De’ah 454:6, citing Ma’ayan HaChachmah, p. 24, with regard to
counting the mitzvah of yishuv Eretz Yisrael). Thus, if the mitzoah
of asiyas haMikdash was intended for the purpose of offering
korbanos and performing aliyah I'regel, these mitzvos should not
have been counted separately among the taryag mitzvos.

Rav Soloveitchik noted that the Ramban seems to suggest a
different reason for asiyas haMikdash. The Ramban (Hakdamah to
Parshas Terumah) writes that Hashem desired that there should be
a continuation of the hashra’as haShechinah (Divine Presence) that
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was revealed at Ma'amad Har Sinai in the Mishkan. This is the
simple explanation of the passuk, D211 "NV V1PN % WM. The
Ramban points out that the particular location in which the She-
chinah rested in the Mishkan was upon the aron, and that is why
the Kodesh HaKodashim is considered the core of kedushas ha-
Mishkan, since that is where the aron with the luchos was located.

According to the Ramban, then, the primary function of the
Mishkan is to serve as a Sanctuary in which to house the luchos.
Since the luchos are referred to as luchos ha’edus, the Mishkan is
referred to as Mishkan Ha’Edus.

The difficulty with the Ramban’s explanation is the fact that
the luchos were not present in the Kodesh HaKodashim in the
Second Beis HaMikdash. In that period, when the Kohen Gadol
entered the Kodesh HaKodashim on Yom Kippur, he performed
the avodah of the ketores and the zerikas hadam in front of the
even shesiyah (Foundation Stone), which is where the aron ha-
kodesh had been in the First Beis HaMikdash. How could the aron
with the [uchos not have been present at this time, if the main
purpose of the Beis HaMikdash is to house the [uchos?

The answer is found in the Gemara in Yoma (52b), which
describes that towards the end of the period of the First Beis
HaMikdash, Yoshiyahu HaMelech hid the aron hakodesh with the
luchos in an underground chamber beneath the Har HaBayis.
Shlomo HaMelech, apparently realizing that there would be
such a need in the future, constructed a special chamber for this
purpose when he built the Beis HaMikdash. The Gemara (53b-54a)
brings a dispute among the Tanna’im as to whether the luchos
remained in this location during the period of the Second Beis
HaMikdash or whether they were removed and taken to Bavel.

Interestingly, the Rambam (Hilchos Beis HaBechirah 4:1) must
have partially adopted the Ramban’s view, since he takes a
stand on this machlokes, ruling in accordance with the first opin-
ion. Rav Soloveitchik noted that the very fact that the Rambam
renders a ruling regarding this dispute in Mishneh Torah, which
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is a sefer halachah, indicates that he viewed it not merely as
a historical issue, but as one with halachic significance. The
machlokes revolves around the question of whether it is possible
to have a Beis HaMikdash without the presence of the luchos,
and the accepted opinion maintains that in order for the Beis
HaMikdash to be invested with kedushah, it must function as a
Mishkan Ha’Edus, housing the luchos. As such, the Second Beis
HaMikdash, by definition, must have contained the luchos, albeit

in an underground vault. [See Eretz HaTzvi, p. 91; Rav Schachter on the
Parsha, Parshas Terumah.]

What is the significance of designating a distinct place in
which to house the luchos?

Commenting on the passuk, pvnn NR ©pPnY NWYN NY DY IN-
“It was on the day that Moshe finished erecting the Mishkan”
(Bamidbar 7:1), Rashi notes that the word n% is written in the
chaser (incomplete) form (in Rashi’s version of the text). He ex-
plains that this alludes to the fact that on the day of the erecting
of the Mishkan, Bnei Yisrael were like a kallah who enters be-
neath the chuppah. Indeed, in Shir HaShirim, the relationship
between HaKadosh Baruch Hu and Kial Yisrael is likened to
a marriage, as if HaKadosh Baruch Hu is the chassan and Klal Yis-
rael is the kallah. This idea is further reflected in a famous line
based on the Zohar (see Parshas Acharei 73a; Parshas Emor 93b):
RIN TN ORIV RPN RIN 721 RO - “HaKadosh Baruch Hu, the
Torah, and the Jewish People are one.”

The Gemara in Sanhedrin (28b) teaches that ba’al k'ishto (a
husband is like his wife) and ishah k’ba’alah (a wife is like her
husband). The principle that a husband and wife form a single
unit with regard to kinship is the reason that a man is disqua-
lified from testifying about his stepson’s wife. The stepfather is
considered like his wife, who is the daughter-in law’s actual
mother-in-law, and he therefore may not testify concerning her.

In a similar vein, the Ra’avad (cited by the Rosh, Makkos 1:13-
14) comments that the reason a husband and wife are not fit to
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testify on behalf of each other is not merely because they are
kerovim (relatives). Rather, it is because each is considered a ba’al
davar (principal party) with regard to the other, and such a per-
son cannot be classified as a witness at all.

Hashem singled out Klal Yisrael not only as the Am HaNivchar
(Chosen Nation), but also to be His “wife.” That is why the Zohar
teaches that HaKadosh Baruch Hu and Klal Yisrael are one unit,
just as a husband and wife constitute one entity. [See Rav Schachter
on the Haggadah, p. 62.]

According to one view among the Tanna’im (Shabbos 87a),
Moshe Rabbeinu actively smashed the luchos as a result of the
chet ha’eigel. Rashi (Shemos 34:1), quoting the Tanchuma (30), sug-
gests that we can understand this act through a mashal of a king
who went overseas and left his arusah (betrothed) with maidserv-
ants. As a result of the scandalous conduct of the maidservants,
she unjustly gained a bad reputation, whereupon her friend tore
up her kesubah in order to annul the marriage and protect her.
This way;, if the king were to accuse her of committing adultery,
she would claim that she was not yet his wife. When the king
returned and investigated the matter and found that only the
maidservants had acted scandalously, he reconciled with the
queen.

The Midrash explains that in the mashal, the king represents
HuaKadosh Baruch Hu, the maidservants are the eirev rav who
sinned with the eigel, the friend of the queen is Moshe who
broke the luchos, and Bnei Yisrael is the wife of HaKadosh Baruch
Hu. According to the Midrash, the luchos represent the kesubah
that Hashem, the chassan, presented to Klal Yisrael, the kallah, at
the time of Ma’amad Har Sinai. When Moshe smashed the luchos,
he thereby spared Klal Yisrael from punishment as a result of
the infidelity associated with the chet ha’eigel, since he could
claim that Klal Yisrael was not yet the wife of Hashem. Although
all people, even non-Jews, are prohibited from avodah zarah, the
aveirah is more severe for Klal Yisrael due to the bond of ishus
(the marital relationship) that exists between them and Hashem.
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With this idea, the Midrash describes a difference between
the first and second luchos. The first time Moshe ascended to
receive the luchos, he did not take any material with him.

However, regarding the second luchos, Hashem said to Moshe,
N VR DMATH DR IMYN Y 'NaNd DIVRII DNIaAR MY 1w 5 Yoo

mMav R NVRIN MmN % - “Carve for yourself two stone
tablets like the first ones, and I shall inscribe on the tablets the
words that were on the first tablets, which you shattered”
(Shemos 34:1). Moshe was to ascend with stone [uchos to serve
as the substance upon which Hashem would engrave the Aseres
HaDibros. The Midrash explains that after the friend of the
queen tore up her kesubah, the king instructed him to purchase
other paper on which to write a second kesubah. Similarly,
Hashem told Moshe that since he was the one who broke the
first luchos, he should carve the second ones himself.

Rav Soloveitchik explained that we may account for the
contrast between the first and second luchos in a somewhat
different way, based on the notion that the luchos served as
kesef kiddushin, the money used to effect the kiddushin between
Hashem and Klal Yisrael at Ma’amad Har Sinai. Rashi’s comment
(Shemos 26:9) regarding the placement of the additional, upper
curtain atop the Mishkan follows along these lines. After
explaining that this curtain was folded and hung over the
entrance to the Mishkan, Rashi observes, “This is likened to a
modest kallah, who is covered with a veil over her face.” The
Midrash seems to compare the Mishkan to a kallah because it
contained the luchos. In this sense, the Mishkan, together with
the luchos, corresponds to a kallah who keeps hold of the ring
that was used as her kesef kiddushin.

The Rav further noted that the words 7> Y08 imply a hala-
chic change in the nature of the shelichus (agency) of Moshe
Rabbeinu. With regard to the first luchos, Moshe acted in the
capacity of shli’ach I'holachah, an agent of the chassan who
delivers the kesef kiddushin to the wife. Therefore, the kiddushin
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did not take effect before he delivered the luchos to Klal Yisrael,
the kallah, and that is why Moshe was able to spare Klal Yisrael
from punishment by smashing the luchos.

In the case of the second luchos, however, Hashem told Moshe
to act as a shli’ach I’kabbalah on behalf of Klal Yisrael. This way,
once he would accept the luchos with Hashem’s engraving, the
kiddushin would take effect immediately; there was no need to
wait until the kesef kiddushin was delivered to the kallah. This is
represented by 77 Yv9; Moshe provided the material for the
luchos, and Hashem then engraved the Aseres HaDibros onto the
stone that Moshe brought. It was as if the shli’ach came to the
chassan with a receptacle into which the chassan placed the kesef
kiddushin, the engraving on the stone.

The Mishnah in Ta’anis (26b) interprets the dual description
in the passuk, 125 nnnw oYy NN ora - “on His wedding day
and on the day His heart was gladdened” (Shir HaShirim 3:11),
as a reference to Mattan Torah and the building of the Beis Ha-
Mikdash respectively. We can explain the connection between
the giving of the luchos and the dedication of the Mishkan in
terms of the bond of ishus between Hashem and Klal Yisrael (see
Imrei Yosher, Tzror HaMor on Shir HaShirim, by the author of the
Nesivos).

After Hashem gave Klal Yisrael the luchos, which produced
the kiddushin between them, He instructed them to build a
Mishkan. The mitzvah of asiyas haMishkan was in order to create
a Beis Hashem in which the Shechinah could dwell, and this
established the nisu’in between Hashem and Klal Yisrael. Nisu'in
occurs when an arusah leaves her father’s house and enters into
the house of her husband. A nesu’ah is an Yyan naa vwR NN,
and Klal Yisrael, the kallah, achieved this status after the con-
struction of the Beis Hashem, which facilitated her entrance into
the domain of her Husband. [See Eretz HaTzvi, pp. 202-203.]

The Gemara in Yoma (54a) elaborates on the nature of the ishus
between Hashem and Klal Yisrael throughout different phases of
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Jewish history. To demonstrate the love between Hashem and
Bnei Yisrael, when the olei regel would appear in the Beis HaMik-
dash on Yomim Tovim, the Kohanim would roll up the paroches
and show them the keruvim joined in a loving embrace.

The Gemara proceeds to question how the people could
have been shown the keruvim. After all, the passuk teaches that
the Levi'im were not permitted to gaze upon the klei haMishkan
in their uncovered state, before the Kohanim placed them into
their coverings, M WP NR Y923 MR R 89 - “They shall
not come and look as the holy is concealed, lest they die”
(Bamidbar 4:20).

Comparing the matter to the relationship between a chassan
and kallah, the Gemara answers that this prohibition did not
apply during the period of the Beis HaMikdash. As long as the
kallah is an arusah, in her father’s house, she is modest before
her husband; there is an issur for him to be intimate with her.
Similarly, in the Midbar, the Jewish People were not yet
“familiar” with the Shechinah, and at that point, viewing the
aron was forbidden. Later on, however, in the Beis HaMikdash,
when the relationship was more familiar and the Jewish People
were considered fully married to Hashem, as a nesu’ah, the aron
and keruvim could be shown to them.

The Gemara continues by challenging this distinction from
an incident that occurred in the Beis HaMikdash itself. A certain
Kohen noticed that one of the stones of the floor in the lishkas dir
ha'eitzim (Chamber of the Wood) was slightly higher than the
rest, and he surmised that this stone had once been removed to
hide the aron in the days of Yoshiyahu HaMelech and then
replaced. He wished to reveal the secret to his friend, but he
died before being able to do so. Hashem did not want the
location of the hidden aron to be revealed, even during the time
of the Beis HaMikdash!

The Gemara answers that this incident took place during the
Second Beis HaMikdash era, following the period of galus Bavel.
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After galus, the Jewish People were, in a sense, analogous to a
wife who has been divorced and then taken back by her former
husband. Though she is technically a nesu’ah, the relationship
returns only to the initial state of endearment of eirusin. The
chassan and kallah are not as comfortable with each other as
they once were, and she once again must act modestly before
her husband. That is why the aron and luchos were not in their
proper place in the Second Beis HaMikdash - to demonstrate
that the relationship was only on a level of eirusin. Thus, the
presentation of the keruvim, indicating the very intimate rela-
tionship of nisu’in, took place only during the First Beis HaMik-
dash era.

However, the Gemara in Kesubos (71b) tells us that le’asid
lavo, despite the fact that it will follow a lengthy period of galus,
we will ultimately return to the close connection of nisu'in with
Hashem. The Mishneh LaMelech (Parashas Derachim, end of drush
26) explains that this is the innovation of the passuk in Hoshe’a
(2:18), *9va Ty Y ORIPN RS MWIR ORIPN T DIRY RN D2 o - “It
shall be on that day, says Hashem, that you [Israel] will call Me
‘My Husband” and you will no longer call Me ‘My Master.””
Klal Yisrael will then be like a nesu’ah and no longer like an
arusah.

The rationale behind the construction of the Mishkan, and
later the Beis HaMikdash, as the place to house the luchos thus
becomes clear. It is common to construct edifices around items
of great significance. We cherish the luchos as representative of
the kesef kiddushin between Hashem and Klal Yisrael, just as a
kallah values the ring her chassan presented to her. The luchos
characterize the intimate relationship that Klal Yisrael enjoys
with HaKadosh Baruch Hu, and it is for this reason that the luchos
remain the centerpiece of the Mishkan Ha’Edus.

0 K7 7
LSO X X4
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KILAYIM IN THE BIGDEI KEHUNAH

NUMBER of the bigdei Kehunah (priestly vestments) con-

tained shatnez, including the choshen and ephod of the Kohen
Gadol and the avnet of the Kohen Hedyot (ordinary Kohen). The
Rambam (Hilchos Kilayim 10:32; Hilchos Klei HaMikdash 8:11-12)
rules that the allowance for a Kohen Hedyot to wear the avnet
applies only at the time he performs the avodah. He must re-
move the avnet the moment he concludes the avodah in order to
avoid violating the shatnez prohibition. The Ra’avad disagrees
and maintains that it is permitted for a Kohen to wear the
begadim even after he completes the avodah.

Tosfos (Menachos 41a, s.v. techeiles; see Sha’agas Aryeh 29-30)
explains that the question revolves around whether, in the
bigdei Kehunah, the issur of kilayim has been rendered by the
Torah as hutrah (permitted) or merely as dechuyah (overridden).
In the case of an issur that is hutrah, the Torah commands,
without any reluctance, that the issur be disregarded. In the
case of an issur that is dechuyah, the Torah reluctantly allows
the issur to be pushed aside. According to Tosfos, if kilayim in
bigdei Kehunah is hutrah, the heter extends even to when it is not
the time of avodah, but if it is only dechuyah, the allowance is
only at the time of avodah.

The Peirush HaMeyuchas L’'HaRa’avad (Tamid 27a, printed on
31b-32a) questions the premise of Tosfos. The allowance to
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violate the issur of kilayim is certainly a result of the mitzovah in-
volved in wearing the bigdei Kehunah. Accordingly, when the
avodah is finished, there is no mitzvah being performed that can
permit the violation of the issur. A Kohen cannot smoke a cigar
on Shabbos at the same time he is engaged in offering the Korban
Tamid or Korban Mussaf of Shabbos, even though the offering of
these korbanos on Shabbos is hutrah (Yoma 46b); the allowance
obviously does not extend to other chillul Shabbos that is unre-
lated to the offering of the korbanos. How, then, could there be
an opinion that a Kohen may continue to violate the issur of
kilayim even after he completes the avodah? [Of note, the Peirush
HaMeyuchas L’'HaRa’avad on Tamid is not assumed to have been
authored by the Ra’avad, and thus the two may have dissimilar
opinions.]

Rav Soloveitchik, in a yahrzeit drashah (Shiurim L’ Zecher Abba
Mari 2711, 1983 ed., pp. 211-216), developed a definition of de-
chuyah and hutrah to address this question. This definition of
hutrah allows for the possibility of wearing bigdei Kehunah even
not at the time of avodah.

The Rav explained that dechuyah means that in a situation of
conflict between a mitzvah and an aveirah, the mitzvah is docheh
(overrides) the aveirah. Accordingly, in the view of the Rambam,
since the Kohen must wear shatnez in order to fulfill the mitzvah
of avodah, and since the kiyum (fulfillment) of the mitzvah of
avodas hakorbanos is docheh the issur of shatnez, he may wear the
begadim during the avodah. When the avodah is complete, how-
ever, and there is no longer any mitzvah to accomplish, he must
abstain from violating the issur.

Hutrah is a fundamentally different way of viewing the con-
flict between a mitzvah and an aveirah. Here, it is not the kiyum
of the mitzvah that takes precedence over the issur. Instead, the
permissibility of violating the issur is due to the fact that the
actual cheftza of the mitzvah was exempted from the issur. In
other words, when the issur of shatnez was formulated by the
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Torah, bigdei Kehunah were simply not included in the issur. For
this reason, the Ra’avad maintains that a Kohen may continue to
wear the bigdei Kehunah containing shatnez, even when he is not
performing the avodah. Since the issur of shatnez is hutrah in the
bigdei Kehunah, the issur does not apply to these begadim at all.

It is interesting that while the Rambam requires a Kohen
Hedyot to remove his avnet the moment he completes the
avodah, he does not mention such a requirement with regard
to the Kohen Gadol. The Ra’avad (Hilchos Kilayim 10:32) notes
this discrepancy and questions why the Rambam would neglect
to mention this halachah. The Radvaz comments that it would
seem that the Rambam, in fact, distinguishes between a Kohen
Gadol and a Kohen Hedyot with regard to wearing the begadim
that contain shatnez after the completion of avodah. What could
be the reason for this distinction? The Beis HaLevi (chelek 1, 3:2)
suggests an original answer to this question.

The tzitz is one of the Kohen Gadol’s begadim, and its pur-
pose is to effect acceptance of a korban that was offered in a
state of tum’ah. There is a machlokes Tanna'im (Yoma 7b) regard-
ing whether ritzuy tzitz is operative even when the Kohen Gadol
is not wearing the tzitz or, as the Rambam rules (Hilchos Bi’as
Mikdash 4:8), only when it is present on the forehead of the
Kohen Gadol.

A further question with regard to ritzuy tzitz is whether
wearing the tzitz is effective only when it is accompanied by
the other begadim or even if it is worn alone. Rabbeinu Tam
(Tosfos, Yoma 69a, s.v. bigdei; Kiddushin 66a, s.v. hakeim) seems
to imply that the Kohen Gadol may wear the tzitz alone for
the purpose of being meratzeh a korban that became tamei. The
Beis HaLevi argues, however, that when a Kohen is not wear-
ing all of his requisite begadim, he is not considered to possess
his special Kehunah status with regard to avodas hakorbanos
(Sanhedrin 83b). Thus, the Kohen Gadol's wearing of the tzitz
unaccompanied by his other begadim should be tantamount
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to a non-Kohen wearing the tzitz, which would certainly be
ineffective.

It follows from the psak of the Rambam and the additional
assertion of the Beis HaLevi that the Kohen Gadol must wear the
tzitz together with his other begadim all day long, since this
enables the tzitz to effect acceptance of a korban that is tamei. In
this sense, the Beis Halevi contends, the Kohen Gadol is con-
sidered to be performing avodah at all times - namely, the
avodah of ritzuy tzitz - and this kiyum hamitzvah overrides the
issur of shatnez with regard to his begadim. This argument ob-
viously does not apply to a Kohen Hedyot, who must therefore
remove his begadim when he completes the avodah.

Rav Soloveitchik offered a different explanation of the Ram-
bam that bears some similarity to the approach of his great-
grandfather. The Rambam (Hilchos Bi'as Mikdash 2:5-6; Sefer
Hamitzvos, lo sa’aseh 165) writes that any Kohen who leaves the
Beis HaMikdash in the midst of performing an avodah violates
the capital offense of 1mnN 19 RN RS TVIN HMR NNam - “Do not
leave the entrance of the Ohel Mo’ed, lest you die” (Vayikra
10:7). This violation was expanded in relation to a Kohen
Gadol by the passuk, ®¥> RS wTpnn 1M - “He shall not leave the
Sanctuary” (Vayikra 21:12). Thus, a Kohen Gadol who is an onen
(one who has lost a close relative, prior to the kevurah) may not
follow the funeral procession. Instead, he remains in the Beis
HaMikdash and continues to perform avodah, even as an onen.

In explaining the additional restriction placed on the Kohen
Gadol, the Rav pointed out the Rambam’s description (Hilchos
Klei HaMikdash 5:7) of the Kohen Gadol’s essential function:
DVN 93 VIPNRI 2VY PPV 1T IMIRam - “It is the splendor and
glory [of the Kohen Gadol] to remain in the Mikdash all day.”
The Kohen Gadol’s role is to serve as a constant presence in the
Beis HaMikdash, overseeing the avodah therein. The Kohen Gadol
should exit only in the evening or for a brief time during the
day. Although we do not require the Kohen Gadol himself to
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perform any of the avodah (except on Yom Kippur), it is his
responsibility to supervise the avodah of all of the korbanos that

are brought in the Beis HaMikdash. [See Rav Schachter on the Moadim,
Sukkos: Recitation of Hallel, section 11L]

This forms the basis for the difference between a Kohen Gadol
and a Kohen Hedyot with regard to exiting the Beis HaMikdash.
When a Kohen begins an avodah in the Beis HaMikdash, he is
responsible to see it through to its completion. A Kohen Hedyot
is considered to be in the midst of an avodah only when he
actually performs a particular avodah, and only at that time is he
prohibited from leaving the Azarah. However, the Kohen Gadol,
because of his supervisory role, is considered to be in the midst
of avodah at all times, even if he is not personally engaged in
offering a korban.

It emerges from this discussion, the Rav continued, that the
Kohen Gadol is charged with being present inside the Beis
HaMikdash for the entire day, adorned with the bigdei Kehunah
mRan’ Ma3% - “for glory and splendor” (Shemos 28:2). As such,
he has an independent mitzvah to wear these begadim as one of
the permanent fixtures of the Beis HaMikdash, irrespective of
the need for ritzuy tzitz or avodah that he personally performs.

According to the Rambam, only a Kohen Hedyot must remove
his begadim upon completing the avodah, since for him, wearing
bigdei Kehunah is merely a hechsher mitzvah that enables hakravas
hakorbanos. When he is not performing avodah, he has no in-
dependent mitzvah to wear bigdei Kehunah that could override
the issur shatnez. However, for the Kohen Gadol, although the
issur of shatnez is merely dechuyah, the continuous mitzvah to
wear bigdei Kehunah inside the Beis HaMikdash overrides the
issur all day long. [See Ginas Egoz, pp. 97-98.]
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KAPPARAS HATZIBBUR

T IS VERY DIFFICULT to fathom how Bnei Yisrael - after

having experienced the esser makos, with the giluy Shechinah

at kri'as Yam Suf and Ma’amad Har Sinai - could proceed to

worship the eigel hazahav. To make this more comprehensible,
the Gemara in Avodah Zarah (4b-5a) teaches:

2R IRVN DRY ... T2 1M WY 1N RYR ... NV IMRY IRT HRIYY KD

DX OXR 127107 DIMR

Bnei Yisrael were not suited to perform that deed [with the
eigel] ... If so, why did they act in this manner? To teach you ...
that if a tzibbur sins, we tell them: “Go to another tzibbur [the
ones who worshipped the eigel, and then did teshuvah, and
their teshuvah was accepted].”

In other words, Hashem suspended the people’s bechirah chofshis
(free will) on this occasion and forced them to sin. It was a
Divine decree arranged in order to teach a most important
lesson - that even if an entire fzibbur violates a most serious
aveirah, it is still possible for everyone to be chozer b’teshuvah.
The Gemara in Rosh Hashanah (17b) elaborates on the idea
that Hashem wanted the teshuvah of Bnei Yisrael after chet
ha'eigel to serve as an example to future sinners. Chazal relate
the passuk, Rp» v Yy 1 Mayn - “Hashem passed before
[Moshe] and proclaimed” (Shemos 34:6), to the Mishnaic
expression NN 192 92 - “he passes before the aron.” Based
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on this, Chazal teach that after chet ha’eigel, HaKadosh Baruch Hu
appeared in a nevu’ah to Moshe wrapped in a tallis like a
shli’ach tzibbur and demonstrated how to recite the yud gimmel
middos (Thirteen Attributes of Mercy). At that time, He taught
Moshe that “any time that Bnei Yisrael sin, let them perform
this order of tefillah before Me and I shall forgive them.” This is
the source of our minhag to have the shli’ach tzibbur wear a tallis
during Selichos, even when it is recited at night.

The Gemara continues by quoting the passuk, n1a n12 "R Mn
- “Behold, I am sealing a covenant” (Shemos 34:10), to empha-
size the efficacy of the yud gimmel middos. Although the passuk
does not clarify the nature of the bris, Chazal interpret that “a
covenant has been made regarding the yud gimmel middos that
they never return empty-handed.”

Rashi comments that up to this point, as implied by the
passuk, PR R R 'nm - “I shall show favor when I choose to
show favor” (Shemos 33:19), Hashem promised Moshe only that
He may possibly accept a person’s teshuvah. However, at the
time of the revelation of the yud gimmel middos and the sealing
of their bris, Hashem guaranteed Bnei Yisrael that their recitation
will assuredly cause acceptance of sincere teshuvah. That is why
we repeatedly refer to the nmwy wHw nMa in the Keil Melech
tefillah recited during Selichos.

It is noteworthy that it was on Yom Kippur that Hashem
declared, 71213 'nn%o - “I have forgiven because of your word”
(Bamidbar 14:20), granting Bnei Yisrael forgiveness for the chet
ha'eigel (Rashi, Devarim 9:18; Tosfos, Bava Kamma 82a, s.v. kedei).
Thus, it stands to reason that the historical background of the
kapparah granted on this day sheds light on the character of the
kapparah of Yom Kippur itself.

The Rambam states (Hilchos Teshuvah 2:7): it R0 01990 OV
HRIWY ANPYDY NYMN PR RIM 0 TYY 935 nawn - “Yom Ha-
Kippurim is the time of teshuvah for all, for the individual and
for the many, and it is the time for forgiveness and pardoning
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for Yisrael.” Rav Soloveitchik (Al HaTeshuvah, pp. 78-79) pointed
out that the text of the Rambam implies two distinct elements.
The last word of the first phrase, “the time of teshuvah for all,
for the individual and for the many,” refers to many indivi-
duals. The second phrase, “the time for forgiveness and par-
doning for Yisrael,” connotes something different. There is an
aspect of Yom Kippur that addresses not the individual, nor
many individuals, but rather Klal Yisrael as a single entity.
Thus, there are two categories of kapparah on Yom Kippur.
One kapparah is individual, specific to each and every Jew.
Additionally, Klal Yisrael as a whole, as an independent entity,
achieves forgiveness through a collective kapparah.

It seems that we derive the communal nature of the kapparah
that the Rambam highlights from the fact that Bnei Yisrael attained
kapparah for the chet ha’eigel on Yom Kippur.

Avodah zarah is a unique aveirah in that a group of individual
violations can be considered a communal aveirah. The residents
of an ir hanidachas, in which the majority of the inhabitants of a
city in Eretz Yisrael worship avodah zarah, receive a different
punishment than individuals who worship avodah zarah. The
city with all its property must be destroyed, the city may never
be rebuilt, and the guilty are executed by the sword.

The Ohr Same’ach (Hilchos Avodas Kochavim 4:1) explains that
the nature of these dinim is that the guilty are not treated as
yechidim. When the majority of the residents of a city worship
avodah zarah, the aveirah becomes an aveirah of the tzibbur. Since
the original kapparah of Yom Kippur addressed an aveirah of the
tzibbur, the Rambam understood that Yom Kippur is an aus-
picious time not only for a yachid to do teshuvah for his aveiros,
but for the tzibbur to do teshuvah for its aveiros as well.

This perspective helps clarify the common minhag to pledge
tzedakah in memory of the deceased on Yom Kippur. That is
why we recite Yizkor, in which we mention the deceased, on
Yom Kippur; Yom Kippur can even secure kapparah for the
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dead (Rama, Orach Chaim 621:6). Likewise, the day is referred
to as Yom HaKippurim - the Day of Atonements, in plural,
because of the double kapparah, for the living and for the dead
(Mishnah Berurah 621:18, citing Mahari Vayil).

Similarly, as part of the eglah arufah procedure, the Kohanim
recite, "7 N9 TWR HYRIY TNYY 193 - “Atone for Your nation Israel
that You have redeemed, Hashem” (Devarim 21:8). The Gemara
in Horayos (6a) comments, “This atonement is fit to atone even
for the generation that left Mitzrayim, for it is written, ‘that
You have redeemed’ [meaning, from Mitzrayim].” We hereby
accomplish kapparah on behalf of those who are dead, not only
for those alive at the time.

The difficulty with these practices is that there is a rule,
D'nnY 1793 PR - “there is no atonement for the dead” (Zevachim
9b). For example, if a person set aside an animal as a Korban
Chatas for an unintentional transgression and then passed away,
the korban may not be offered posthumously on his behalf
(Me’ilah 10Db). If there is no atonement for the dead, how are we
to understand the plural form in the term Yom HaKippurim or
the fact that the eglah arufah achieves kapparah for the sins of
earlier generations?

The Maharsham (Mishpat Shalom, siman 212) explains the
operative principle in the case of eglah arufah by distinguish-
ing between a kapparas hayachid and a kapparas hatzibbur. An
individual who offers a Korban Chatas attains only a kapparah
for himself, and such an individual kapparah cannot help the
dead. However, when it comes to a kapparas hatzibbur, as in
the case of eglah arufah, once kapparah is secured for the people
who are alive, the kapparah extends to those who are deceased
as well.

With this principle, we can explain a Beraisa in Makkos (11b).
If a rotzei'ach beshogeg (accidental murderer) exiled to an ir
miklat (City of Refuge) dies, he must be buried in the ir miklat.
Once the Kohen Gadol dies and the rotzei’ach attains his kapparah,
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his remains may be exhumed and reburied in his ancestral
burial grounds outside the ir miklat. Here too, since the death of
the Kohen Gadol accomplishes a kapparah for the entire group of
accidental murderers, we hold o'mnb n1a5 v, that even the de-
ceased rotzei’ach attains kapparah. This is because we are dealing
with a kapparas harabbim, regarding which kapparah may be
granted even to the dead by way of the kapparah that is achieved
by the living. [See B'Ikvei HaTzon, p. 32.]

From its very inception in the aftermath of chet ha’eigel,
Yom Kippur has served as a kapparas hatzibbur on the col-
lective unit of Klal Yisrael. This is how we can speak of
kapparah afforded to the deceased as well as to the living - the
complete tzibbur of Klal Yisrael - on a day referred to as Yom
HaKippurim. Through the pledging of tzedakah and the recita-
tion of Yizkor, we include in the kapparah of Yom Kippur all the
generations that were and that will be, the timeless entity of

Klal Yisrael, from Avraham Avinu until the Melech HaMashiach.
[See Rav Schachter on the Moadim, Kapparas Yom HaKippurim, section L]
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PARSHAS VAYAKHEL

MOTION SENSORS

HE GEMARA in Bava Kamma (2a) discusses how the Torah

SheBe’al Peh establishes the thirty-nine melachos of Shabbos.
The Torah juxtaposes the parsha that commands us to build the
Mishkan and the parsha that speaks of observing the Shabbos,
thereby forbidding us from constructing the Mishkan on Shab-
bos. Therefore, any activity that was considered significant for
asiyas haMishkan is classified as an av (primary) melachah. An
activity that was not actually performed in the Mishkan but
which is sufficiently similar to an act that was performed in the
Mishkan is considered a toldah (subcategory).

Using electricity to operate a machine that performs one of
the thirty-nine melachos, like plowing, is certainly prohibited
mid’oraisa, since one who harnesses the natural force of electri-
city to perform melachah is considered as though he had per-
formed the melachah himself. This is derived from the Gemara in
Bava Kamma (60a) that teaches that yny»on mm nr - “one who
winnows and the wind assists him [by blowing away the
chaff]” is liable for chillul Shabbos.

The Gemara explains that this is based on the concept of
NN MoR navnn moron - “the Torah prohibited purposeful
labor.” We infer this idea from the phrase nawnn naxron (Shemos
35:33), stated in regard to the construction of the Mishkan, from
which the Shabbos laws are derived. Thus, the Torah forbids



140 RAV SCHACHTER ON THE PARSHA 11

a person from performing even a partial activity if it accom-
plishes the intended purpose via a natural force. [The concept
of nawnn narYn usually creates leniencies in the realm of Hil-
chos Shabbos, such as to exclude davar she’eino miskavein (a
melachah not performed for its defined purpose) or mekalkeil
(a melachah that causes damage) from the category of melachah
d’oraisa, but here the Gemara applies the term to denote a
stringency.]

Furthermore, turning on an electrical appliance is also for-
bidden, even if a melachah is not performed with the appliance.
The Chazon Ish (Orach Chaim 50:9) was of the opinion that
completing an electrical circuit is a melachah d’oraisa of boneh
(building) or makeh b’patish (completing an item). His view has
not been generally accepted, however. We assume, instead,
that it is prohibited miderabbanan to complete an electric circuit
on Shabbos because by doing so, one sets a system in motion
that is then able to function.

Completing a circuit is similar to the case in the Gemara
in Kesubos (60a) of clearing debris inside a clogged gutter. The
Gemara states that doing so is considered tikkun mana mide-
rabbanan, as one enables the gutter to function properly, even
though the gutter is not actually broken. One may press the
debris down with his foot on Shabbos, an act of repairing in an
unusual manner, since the Chachamim did not apply this issur
in a situation of hefsed - financial loss (see Ran, Shabbos, 61a in
dapei haRif, s.v. u"v'makom; Mishbetzos Zahav, Orach Chaim 336:9).
Similarly, rewinding a watch that stopped on Shabbos would
be characterized (according to some) as tikkun mana mide-
rabbanan, since the watch remains a utensil, though temporarily
nonfunctional. [Reportedly, Rav Moshe Feinstein felt that this
is permissible according to the ikar hadin.]

It has becoming increasingly common, especially in large
cities, to encounter motion-activated electronic sensors, which,
when triggered, cause lights to go on automatically. A similar
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situation exists with regard to surveillance cameras that record
the passersby. Causing one’s image to appear on a digital screen
is a violation of koseiv (writing), at least miderabbanan.

In some situations, even though a melachah may occur as a
result of one’s walking in the street, since his intention is not
to cause the prohibited act, his walking is classified as a davar
she’eino miskavein (an unintentional act), which is permitted. In
many cases, however, one knows that his walking will definitely
cause the melachah to occur. In such a situation, the melachah is
classified as a 1w oo (an inevitable consequence) and is
prohibited (Shabbos 133a). Oftentimes, there is enough natural
light for the walker’s purposes without the additional electric
light, and he therefore is not interested in the light and does
not benefit from it. When the prohibited inevitable conse-
quence is non-beneficial, termed a MY XM RYT PV PoY, the
view of the Aruch, cited in Tosfos (Shabbos 103a, s.v. lo tzricha),
is that such melachah is permitted on Shabbos. Tosfos disagrees,
however, and maintains that 79 ®nn 857 MW" o4 is forbidden
miderabbanan.

Nevertheless, it would seem that an argument for leniency
can be made along the following lines (see Yabi'a Omer 9:35:6).
The Mishnah in Shabbos (106b) teaches that if one person sat in
the doorway of a house, thereby preventing a deer that was
inside from escaping, he is liable for violating the melachah of
tzeidah (trapping). If a second person then came and sat down
alongside him, he is exempt. He is not liable for sitting down in
the doorway, because when he did so, the deer had already
been trapped. In fact, even if the first person subsequently gets
up and leaves, the second person is not in violation of tzeidah
and is permitted to continue to sit there.

Rav Soloveitchik explained that the principle governing this
halachah is that only active performance of melachah on Shabbos
is forbidden. One cannot violate a melachah d’oraisa on Shabbos
nwyn YR 1v1, by being merely a passive participant. Since at
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the moment the second person sat down he did not perform an
act of fzeidah, as the deer had already been trapped, the sub-
sequent exit of the first person cannot cause that act to be
viewed as an act of tzeidah retroactively. Furthermore, even
when the second person remains in the doorway, he is not
engaging in any positive act of fzeidah for which to be liable.
[See Eretz HaTzvi, pp. 54-55.]

The Mishnah concludes by stating that the case of the pas-
sive participant is analogous to one who locks his house to
safeguard it, who is not liable for tzeidah even if a deer is found
to be trapped therein. Both of these actions are completely
permissible. However, the Rishonim debate the circumstances
of the latter case.

The Ran (Shabbos, 38a-38b in dapei haRif, s.v. Masnisin) quotes
the explanation of the Rashba (107a, s.v. Tosefta), based on the
Yerushalmi (Shabbos 13:6), that in the case in question, the person
is both aware that by locking the door to his house he will trap
the deer inside and is also interested in trapping the deer.
Nevertheless, it is permissible to lock his house to safeguard it;
he is not liable for the automatic trapping of the deer, since this
is merely a secondary intention. It is forbidden to lock the door
only if trapping the deer inside is one’s primary intention.

Although the object of the melachah is obviously the trapped
animal, the Yerushalmi, according to the Rashba’s understand-
ing, apparently distinguishes between two forms of tzeidah that
differ in terms of the object that the person interacts with. One
type of tzeidah is accomplished by handling the animal itself,
such as by throwing a net over an animal. A second form of
tzeidah is when one traps the animal indirectly, such as by
locking a door to a house, thereby trapping an animal inside.

In the latter case, posits the Yerushalmi, it is considered as
though one performs a melachah on the animal only if that is
his primary intention. If the main purpose of locking the door is
to secure the house and trapping the animal is only secondary,
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the action performed on the door does not relate to the animal.
In other words, locking the door is considered tzeidah 21wa
nwyn 98y, and, like in the Mishnah's first case, this type of
melachah is not liable.

The Ran vehemently disagrees, arguing that having two in-
tentions - one for a permitted activity and a second for a prohib-
ited one - cannot absolve someone from violating a melachah.
Since the person locks the door in order to trap the deer, he
violates the melachah of tzeidah, regardless of whether he also
locks the door to secure his house. According to the Ran, one is
permitted to lock the door only if his sole intention is to secure
his house. Furthermore, even if his sole intention is to secure his
house and he does not intend to trap the deer, it is still forbidden
to lock the door if trapping the deer is a W poa. The Ran thus
interprets the Yerushalmi as referring to a case in which the
person is unaware that a deer will be trapped by his locking the
door. The leniency of the Yerushalmi is merely in not requiring
him to now open the door and free the deer.

The Shiltei Giborim (os 3) suggests a compromise psak between
the Ran’s stringent view and the Rashba’s leniency. If one locks
the door to protect his house, but he also intends to trap the
animal, following the view of the Ran, we consider his action
a davar hamiskavein, an intentional act. However, if his sole
interest is in protecting his house, we follow the Rashba’s
leniency. He may lock the door, even if he knows that by doing
so the animal will be trapped.

A number of Acharonim (Yeshu’os Ya'akov, Orach Chaim 316:5;
Avnei Nezer, Orach Chaim 194) favor this compromise. They
explain that locking the door is not a typical case of nwn poa.
Here, the person’s physical activity is performed on the door,
whereas the resulting melachah occurs indirectly with regard to
the animal. If the resulting melachah is physically connected to
the action that one performs, mw» poa is forbidden, but not if
the melachah takes effect in a detached, distant location. Thus,
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locking a door that traps an animal inside is only considered
tzeidah if one desires and intends to trap the animal. Absent such
interest, the act of locking the door does not relate to the animal,
and the act is not considered a nw™ poa at all. [See Ginas Egoz,
p-197]

The same should be true with regard to walking in front of
electronic sensors and surveillance cameras. Since the person
walking down the street does not require extra light, he has no
interest in the electric lights, just as he has no interest in being
caught on camera. Even though he knows that it is inevitable
that the melachah will take place, we accept the lenient opinion
of the Rashba - the Halachah does not view his act as relating
to the lights or the camera if he does not directly handle
these items. Here, the inevitable melachah will be produced in
an object in a separate location, detached from his physical act.
Therefore, as long as he does not intend to perform the given
melachah, this type of n"w" pva is considered irrelevant to him
(see essay by Rav Yaakov Shlomo Mozeson, Kovetz Beis Aharon
V"Yisrael, Av-Elul 5757, pp. 63-68).

If possible, it would be preferable for one to avoid triggering
an electronic sensor, since the Ran prohibits locking the door
knowing the deer will be trapped and considers this to be a s
1. Nevertheless, if unavoidable, walking in front of sensors
and cameras would be considered a sha’as hadchak (pressing
circumstance), and as such, we may be lenient and follow the
ikar hadin (basic halachah) in accordance with the Rashba.
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PARSHAS PEKUDEI

MISHKAN AS A MASHKON

TN 12O (VNN TIPa NOR
These are the accountings of the Mishkan, the Mishkan of the
Testimony. (Shemos 38:21)

ASHI, QUOTING the Tanchuma (5), notes the repetition

of the word 1pwn. Understanding 19wn as being related to

the word nown (a security on a loan), the Tanna’im comment

that the implication of the passuk is that Hashem took the two

Batei Mikdash as “collateral” for the aveiros of Bnei Yisrael. It

follows from this interpretation that once Bnei Yisrael repent

and Hashem accepts their teshuvah and forgives them for their

aveiros, He will be obligated to restore the Beis HaMikdash,
much as a lender returns a security once a loan is repaid.

This forms the basis of the Vilna Gaon’s practice regard-
ing the proper nusach of the third berachah in Birchas HaMazon,
the subject of a machlokes between the Mechaber and the Rama
(Orach Chaim 188:4). The Mechaber writes that one should con-
clude the berachah with the phrase o%w1 N1, whereas the
Rama adds the word vnnia, thus reciting D'%wyy> Ynnia nna.
Although the Vilna Gaon generally davened Nusach Ashkenaz,
he felt that in this instance the nusach of the Mechaber was more
correct (Ma’aseh Rav 87).

The Beis Yosef quotes Rishonim who explain the nusach of
YW1 N1 based on the passuk, NpTXa 72V NTAN VAVYNI X -
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“Tziyon will be redeemed through justice, and those who return
to her through righteousness” (Yeshayah 1:27). Given the com-
ment of the Midrash, Chazal understand the passuk as follows. The
phrase npT8a 122wy means that Hashern will accept the teshuvah of
Bnei Yisrael as an act of kindness on His part. However, once
Hashem forgives the aveiros, He will then be obligated to return
the nown. After all, if a creditor kindly volunteers to forgive a
loan, the borrower may then demand that he return his pown to
him. Thus, Hashem will rebuild Yerushalayim, representing the
Beis HaMikdash, not out of a sense of mercy, but rather through
strict justice, nTan vawna jvx. The word ynma should therefore
be deleted from the berachah of ©%wy1> nna.

The Chofetz Chaim writes in the introduction to the Mishnah
Berurah that when there is a machlokes Acharonim, he will quote
the Gr”a in particular in order to arrive at the psak halachah. In
fact, the Chofetz Chaim considered himself a talmid of the beis
medrash of the Vilna Gaon by virtue of the fact that his rebbi was
a talmid of Rav Chaim Voloziner, and he therefore followed all
of the minhagim of the Gr”a, albeit privately.

A close talmid writes that when the Chofetz Chaim led Birchas
HaMazon and recited the bentching out loud, he did not want to
disclose that he followed the nusach haGr”a of 5w nna. Instead,
he had another person, usually his son-in-law, recite the conclu-
sion of this berachah out loud (HaTzaddik Rebbi Shlomo, siman 68).

02 R R
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ANAN HASHEM

.DPYoN Y32 HRIW? A H3 299Y 12 1D AN YR DNY 19WNN Y T Y

For the cloud of Hashem was upon the Mishkan by day, and
there was fire therein by night, before the eyes of all of the
House of Israel throughout their journeys. (Shemos 40:38)

HE SFORNO (40:36) has a fascinating comment on this

final passuk of the parsha. He explains that the anan Hashem
represented a special giluy Shechinah (Divine revelation) that
was so firmly established in the Mishkan that it did not depart
at all from there until Bnei Yisrael had to journey. This degree
of hashra’as haShechinah (Divine presence) was not present in
Shiloh, in the First Beis HaMikdash, or in the Second Beis HaMik-
dash. [When Shlomo HaMelech built the Bayis Rishon, an anan
appeared for a brief time, but it later disappeared (Melachim I
8:10-11).] However, continues the Sforno, an even greater
measure of hashra’as haShechinah will be manifest in the Third
Beis HaMikdash, as the passuk describes, "7 DRI n% AR MR
n2)02 PNR 71239 2720 WR nmin - “For I will be to her, says Hashem,
a wall of fire all around, and will be the glory in the midst
of her” (Zecharyah 2:9).

Elsewhere, in reference to hadlakas hamenorah, the Sforno ela-
borates on the significance of the presence of the anan Hashem in
the Midbar. He notes that the Torah specifies Aharon, the Kohen
Gadol, as being the one to kindle the menorah: mTYn NoMa% yinn
TN T 8% AP TY 29N PR IR P TN HmRa - “Outside
the Curtain of the Testimony, in the Ohel Mo’ed, Aharon
shall arrange it, from evening to morning, before Hashem, con-
tinually” (Vayikra 24:3). This is striking, as a Kohen Hedyot
(ordinary Kohen) is generally qualified to perform all avodos
in the Beis HaMikdash, with the exception of avodas Yom Ha-
Kippurim. [Rashi’s opinion (Horiyos 11b, s.v. ein), against that of
Tosfos (Megillah 9b, s.v. ein), is that there is one additional
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exception - the avodah of the Mm% 5w 9271 DOYn 99 (bull for the
communal error).]

The Ramban is bothered by the same question with regard to
the offering of the ketores, where again Aharon is specifically
mentioned: 99111 9122 MO NNVP IR YOV PYpMm - “Upon it,
Aharon shall bring the spice incense up in smoke, every
morning” (Shemos 30:7). The Ramban suggests that Aharon was
required only to initiate the avodah of the ketores and of the
neiros, since that avodah achieved the chinuch (inauguration) of
the mizbach hazahav and the menorah respectively, thereby com-
pleting their kedushah.

The Meshech Chochmah (Bamidbar 8:2) makes a similar sugges-
tion to defend the Rambam’s opinion (Hilchos Bi’as HaMikdash
9:7) that even a non-Kohen is permitted to kindle the menorah.
Even though the passuk specifies Aharon as the one who lit the
menorah, a Kohen was required only for the very first hadlakah to
be mechaneich the menorah, but not for subsequent hadlakos.

This answer is somewhat difficult, since the Gemara in Shevuos
(15a) teaches that the klei shares (service utensils) that Moshe
made for the Mishkan were sanctified through their anointment
with shemen hamishchah. From then on, however, new keilim
achieved their chinuch when they were utilized for the perfor-
mance of avodah in the Beis HaMikdash. If so, it does not seem
that avodah performed with a kli shares played a role in its chinuch
in the time of Moshe. Apparently, the Ramban’s understanding
is that even in the time of Moshe, the initial avodah served to
consecrate a kli shares, together with anointment with shemen
hamishchah, and that is why a Kohen Gadol was required to per-
form that avodah.

The Sforno, however, offers a resolution to these difficulties
based on the constant existence of the anan Hashem in the Midbar.
He suggests that due to the anan, the daily status of avodas
haMishkan was equal to its status on Yom Kippur in future
generations, described by the phrase, nma3n %y nxIR 122 - “for
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in the cloud I appear upon the kapores” (Vayikra 16:2). The anan
on Yom Kippur in the Heichal represented a deeper dimension
of hashra’as haShechinah, and whenever this was manifest, the
highest degree of kedushas Kehunah was necessary for the avodah.
The Sforno reasons that just as the halachah requires a Kohen Gadol
for avodah on Yom Kippur, this requirement extended to hadlakas
hamenorah and the offering of the ketores, which took place in the
Heichal, during the entire forty years in the Midbar.

It should follow, therefore, that in Bayis HaShlishi as well,
a Kohen Gadol will be required for avodah in the Heichal. In-
terestingly, in describing the special korbanos that will be
brought during the greater than six-month period of cele-
bration over the dedication of the Third Beis HaMikdash, the
passuk states, NRYVN 79 PIRN DY Y3 TP 1Y RINN DI ROWIN NV -
“On that day, the Nasi shall bring a bull chatas-offering for
himself and for the entire people of the land” (Yechezkel 45:22).
Rashi (45:17) quotes two opinions as to whether Xwin refers to
the Kohen Gadol or to the Melech.

We may suggest that the first opinion in Rashi is in line
with the chiddush of the Sforno. As mentioned, there will be a
a0 wR nmin around the Third Beis HaMikdash, and this rep-
resents an even greater giluy Shechinah than was present in the
Mishkan. Just as avodas Yom HaKippurim requires a Kohen Gadol,
and, according to the Sforno, a Kohen Gadol was necessary for
avodas haMishkan, we well understand why the avodah at the

inauguration of Bayis HaShlishi will require a Kohen Gadol. [See
Mitokh Ha-Ohel, The Haftarot, pp. 639-641.]
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YEDI'AS HACHEIT

2127 IR RN N2 RON VR INRON POR YTIN IR
If his sin that he committed becomes known to him, he shall
bring his offering. (Vayikra 4:23)

HIS PASSUK teaches that yedi’as hacheit (definite know-
ledge of the sin) is a necessary prerequisite to bringing a
Korban Chatas. Tosfos (Shavuos 4b, s.v. v'ne’elam) questions why
the Torah had to specify this point, as it should have been un-
derstood from the fact that a Korban Chatas may not be offered
voluntarily. Since this korban may be offered only after one
commits a cheit, it is obvious that the sinner must be aware

that he sinned before bringing the korban.

Tosfos explains that the passuk comes to exclude a case in
which the individual merely suspects that he may have sinned
accidentally and is therefore mafrish (sets aside) an animal to be
used as a potential korban if he ascertains that he did, in fact,
commit an aveirah. The passuk teaches that even if he subse-
quently comes to the realization that he did sin, he is not able to
use that animal (unless he sanctifies it again after the yedi’ah),
because it was sanctified as a korban prior to definite know-
ledge that he sinned. The obligation to offer a Korban Chatas
simply does not exist prior to yedi’as hacheit.

Rav Elchonon Wasserman Hy”d (Kovetz He’aros, siman 63)
elaborates on the nature of the requirement of yedi’as hacheit
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prior to offering a Korban Chatas. The Gemara in Kereisos (11b)
derives that a sinner is not liable to a Chatas if an eid echad (single
witness) reports his aveirah to him (and the accused pleads ig-
norance; Tosfos, s.v. amru): DINR IMPTPV R INRON PHR YTIN IR -
“/If his sin becomes known to him’ [implying that the sinner
himself must know that he sinned], and not that others tell
him.” Although there is a well-known principle that jnR1 TR v
DNMORA - a single witness is believed with regard to issurim,
this form of testimony is insufficient to obligate someone to
bring a Korban Chatas. Even though an eid echad is trusted, his
report does not produce yedi’ah. When the Halachah requires
yedi’ah, as in the case of a Korban Chatas, only the testimony of
two eidim is sufficient.

Rav Elchonon uses this approach to explain another ano-
maly. The Rosh (Mo’ed Katan 3:32), quoting the Ramban, writes
that one should begin to observe aveilus when an eid echad
informs him that his relative died. Surprisingly, however, the
Ramban does not present the principle of DR AR TNR TV as
the reason for this halachah. Instead, he writes that the eid echad
is believed because when it comes to a M>PR> RT2YT RNPN -
a matter that is likely to be exposed, such as the death of a
relative, it is presumed that the witness will not lie.

This is striking, as the Gemara employs this rationale only
when an eid echad is otherwise insufficient, such as when the
eid echad is a non-Jew (Yoreh De’ah 86:1; Shach 3), or in the realm
of davar sheb’ervah (a matter pertaining to forbidden marital
relationships), when we usually require the testimony of two
witnesses (Yevamos 115a). Why, then, with regard to aveilus,
does the Ramban base the trustworthiness of the eid echad on
the fact that his report is a %8> RT2YT RNYN?

Rav Elchonon explains that the chiyuv aveilus, like the chiyuv
of Korban Chatas, begins only after one has yedi’ah that his rela-
tive died. Before he receives the information about the death,
the aveilus does not begin at all, since awareness of the death is
a condition in the nihug aveilus. For this reason, the Shulchan
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Aruch (Yoreh De’ah 402:12) rules that if the death is unbeknownst
to the potential avel, his friend may invite him to a wedding
celebration without violating lifnei iver (causing someone to sin).
Likewise, one may opt to withhold information about a death
from an elderly relative until after the period of shloshim con-
cludes, in order to avoid the necessity of his sitting shiv’ah.

Accordingly, two eidim should be required to report the
death of a relative in order to meet the requirement of yedi’ah.
Thus, the Ramban must justify why an avel begins observing
aveilus based on the testimony of only a single eid. He does so
based on the principle of "wIR N2 MPYN RS MOPRY RTAYT RNYN D).
This is a ruba d’lesa kaman (strong likelihood), which satisfies
the requirement of yedi’ah on the part of the avel for the chiyuv
aveilus to set in.

Rav Soloveitchik pointed out that yedi’as hacheit is necessary
not only to bring a Korban Chatas, but also for one to have a
chiyuv teshuvah. Thus, hakaras hacheit (recognition of the sin) is
the first step in the teshuvah process. The natural state of the
Jewish neshamah is that it seeks to be close to HaKadosh Baruch
Hu. It is considered an aberration for a person to desire to sin.
Thus, hakaras hacheit stems from the sinner’s feeling that he is
distant from HaKadosh Baruch Hu. He wants to return because
of the sense of loneliness that he experiences.

Rabbeinu Yonah (Sha’arei Teshuvah 4:17) writes that there is a
special mitzvah of teshuvah on Yom Kippur, beyond the general
obligation to repent every day. He bases this view on the
passuk, Yinon "1 12> - “before Hashem shall you be cleansed”
(Vayikra 16:30), which he understands as a directive to cleanse
ourselves on this day. The Rav pointed out a similar statement
of the Rambam (Hilchos Teshuvah 2:7):

mMwyY Y30 Darn 79295 HRIWY NMYYDY AYINN PP ... RID DNADN DY
DMPIN P2 MINNAY NN

Yom Kippur is ... a specific time of pardoning and forgive-
ness; therefore, all people are obligated to do feshuvah and to
confess their aveiros on Yom Kippur.
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Rav Soloveitchik suggested that the nature of the obligation
may be different on Yom Kippur than during the rest of the
year, specifically in regard to the requirement of yedi’as hacheit.
In general, if a person becomes aware of an aveirah he committed
and thus has yedi’as hacheit, he has an obligation to do teshuvah.
The unique obligation that exists on Yom Kippur is for one to
search through and review all of his actions. In actively reflect-
ing on his actions, including those that he believed to be per-
missible in the past, he may well come to the realization that
he had been committing an aveirah all along that he did not re-
cognize. He may find a yedi’as hacheit that he was unaware of
until this point, for which he is now able to do teshuvah.

The Rav suggested a parallel halachah that illustrates this ad-
ditional requirement. In discussing the destruction of avodah
zarah specifically in Eretz Yisrael, the Torah commands:

.. DNYR NIR ... DPRN DY 172Y TOR NMpND Y5 NR PNTIRN TaR
.RIND DIPNN N DNY NR DNTaRY

You shall utterly destroy all the places where the nations wor-
shipped ... their gods ... and you shall obliterate their names
from that place. (Devarim 12:2-3)
Based on this, the Rambam (Hilchos Avodas Kochavim 7:1) rules,
IXIR HIN NMIR TARIY TY INR NI NN YR pIRa - “In Eretz
Yisrael, there is a mitzvah to chase after [avodah zarah] until we
destroy it from our entire land.” In chutz la’Aretz, no such re-
quirement exists; there, the chiyuv only applies to avodah zarah
that we know about that is located in an area that we occupy.
Indeed, these pessukim, which describe the settling of Eretz
Yisrael after the mitzvah of destroying the avodah zarah therein,
imply that as long as we have failed to achieve bi'ur avodah
zarah in Eretz Yisrael, the mitzvah of yishuv ha’Aretz is incom-
plete. An essential component of yishuv Eretz Yisrael is clean-
sing the land from the tum’ah of avodah zarah.
In parallel, the chiyuv teshuvah that exists year-round only
begins once there is hakaras hacheit, in the same way that the
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obligation to bring a Korban Chatas requires yedi’as hacheit.
However, the additional feshuvah obligation on Yom Kippur
is similar to the increased obligation in Eretz Yisrael to chase

after avodah zarah until we destroy it from our entire land.
[See MiPninei HaRav, 2001 ed., pp. 320-321.]

2 Y R
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PARSHAS TZAV

HECHSHER KEILIM

DN UIVI PN 1YV NWINI 'H91 DRI 72W? 12 HVIAN TWR VIN YN

An earthenware vessel in which it [the korban] was cooked
shall be broken; but if it was cooked in a copper vessel, that
should be purged and rinsed with water. (Vayikra 6:21)

HE SHULCHAN ARUCH (Orach Chaim 428:4) notes that in
a non-leap year, we always lein Parshas Tzav on Shabbos Ha-
Gadol. This is appropriate because the parsha discusses hagalas
keilim, the kashering (purging) of vessels in which korbanos were
cooked. We derive the process of kashering chametz keilim before
Pesach, which was widely practiced until recent times, from
these halachos in Parshas Tzav (Bei'ur Halachah, s.v. Tzav).
Kashering is necessary for keilim used for cooking the meat of
kodshim because these keilim absorb flavor, which is subject to the
laws of nosar (a korban that was left over). Even though the
korban was permissible at the time it was cooked, the bli'ah
(absorbed flavor) inside the kli becomes forbidden as nosar when
the time for eating the korban expires (alos hashachar for kodshei
kodshim, or the second day’s shki’ah for a Korban Shelamim). That
bli’ah must be removed from the kli before its next use, so that it
is not transferred to other food cooked in the kli.
This is also why we must kasher a chametz kli before Pesach
in order to use it on Pesach. While it is true that one does not
transgress the prohibition against possessing chametz for owning
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a kli which previously absorbed chametz, nevertheless, these
bli'os may be released into any food subsequently cooked in the
kli and may cause the food to become prohibited on Pesach.

The Gemara in Avodah Zarah (76a) is troubled by a discrepancy
between the methods of kashering described in our parsha and
those in Parshas Matos. After the battle with Midyan, the Torah
specifies two ways in which the keilim taken in the war could
be kashered. If a kli had been used for broiling - such as a spit or
grill, in which the food was heated on the fire without using a
liquid medium - it must undergo libun, purging with fire. How-
ever, if it had been used with hot liquids to cook non-kosher
food - such as a pot, kettle, or urn - it may be kashered through
hagalah, purging in boiling water. The Gemara asks why the
Torah mentions only the method of hagalah in our parsha, and
not that of libun.

Abaye answers with the phrase, W™ % T» - “one sheds
light on the other” (Iyov 36:33). Rather than being contradic-
tory, the kashering described in Matos sheds light on our parsha
and teaches that when a korban is broiled, libun is required to
remove the absorbed flavor.

The psak halachah, however, is in accordance with Rava’s
answer, that there is a fundamental difference between the two
parshiyos. In the case of klei Midyan, the kli absorbed prohibited
flavor - yYa R1oR. Therefore, if the kli had come into direct con-
tact with the heated food (without intervening liquid), libun is
required to remove the non-kosher bli'ah. However, in keilim
used for korbanos, the kli originally absorbed permitted flavor -
Y92 RN, Since the purpose of kashering is only to prevent a
permissible bli’ah from turning into a forbidden bli’ah of nosar at
a later time, hagalah is sufficient, even if the kli was used for
broiling.

This explanation is the subject of a machlokes between the
Rambam and the Ra’avad (Hilchos Ma’aseh HaKorbanos 8:14; see
Tosfos, Zevachim 97a, s.v. mamtin).
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The Rambam writes that all keilim used for cooking kodshim
require merikah and shtifah (purging and rinsing) n%oR 1py -
immediately after eating the korban. At that point, of course, the
bli’ah of the korban in the walls of the kli is still permissible,
before it becomes nosar. It seems that according to the Rambam,
if the bli'ah were allowed to become nosar before kashering
the kli, libun would be required if the kli was used for broiling.
This is in line with the distinction that Rava made between
Y2 RPN and P2 RN,

The Ra’avad, however, argues that since merikah and shtifah
is a mitzvah, it is only logical that the Torah instruct us to per-
form this mitzvah on a kli that is already prohibited, not on
a kli which is still kosher. Thus, in his view, the process of
merikah and shtifah must apply after the bli’ah in the kli be-
comes 10sar. [See essay for Parshas Matos for an explanation of the
Ra’avad’s opinion.]

The leniency of relying on hagalah in a case of Y91 R0
is based on a well-known explanation of the Ran (Chullin, 41a
in dapei haRif, s.v. dagim). Even if hagalah is performed on a kli
that was used for broiling, which would ordinarily have re-
quired libun to be kashered, the fact is that most of the bli’ah is
extracted from the kli. The bli’ah of issur that remains in the
walls of the kli is merely a ta’am kalush (a weak taste).

If the ta’am is already forbidden at the time of its absorp-
tion, a case of 91 RNOR, or if we are dealing with the bli'ah of
a korban where the ta’am has been allowed to become nosar,
even though hagalah converts the ta’am into a ta’am kalush, that
weak ta’‘am is sufficient to retain an issur. The ta’am kalush
continues to prohibit the use of the kli. On the other hand,
if, as the Rambam maintains, the kashering is performed when
the ta’am is still permissible, the weak ta’am that remains af-
ter hagalah cannot serve as the vehicle upon which an issur
of nosar is initiated. The issur nosar cannot be created on a ta’am
kalush.
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[Presumably, we should consider kashering a fleishig or mil-
chig kli a case of 91 ®vrn, and hagalah should be sufficient
even if the bli’ah occurred through broiling. Nevertheless, the
Shach (Yoreh De’ah 121:8) quotes earlier Acharonim who require
libun. We may justify the Shach’s position, which deems basar
b’chalav as Y91 RNOR (see Rashash, Zevachim 93b), based on the
issur of basar b’chalav derabbanan. Mid’ oraisa, basar b’chalav is
only prohibited when milk and meat were absorbed together
through an act of bishul; miderabbanan, however, we may never
consume meat and milk together, even if one has not been
absorbed into the other. In this sense, basar alone is assur after
one has eaten chalav, and chalav alone is assur after one has
eaten basar. Perhaps this is why basar b’chalav is considered
91 RNoR. The accepted psak, though, is in accordance with
Rebbi Akiva Eiger (Chiddushei Rebbi Akiva Eiger), who does not
require libun for basar b’chalav, since it is 91 Rvnon.]

The Ran applies the above distinction between %2 Rvrnon
and »%1 RMOR to another case. The Gemara in Chullin (111b)
cites the opinion of Shmuel, that if a hot piece of fish was
placed on a cold fleishig plate, it is permitted to eat the fish
with kutach, a dip that contains sour milk. This is because the
fish did not acquire a taste directly from meat, but rather from
the plate, which contained only an imparted flavor of meat,
not meat itself. As such, the meat taste that has been imparted
to the fish is merely a oyv M1 72 DYV N1 - a taste of a taste
(0”1 72 v"M). In other words, the original meat flavor has been
twice weakened - once when it was transmitted from the
meat to the plate and a second time when it was transmitted
from the plate to the fish.

The Ran writes that the leniency of v 92 V" is unique to
flavors that are presently permitted, such as meat and milk, a
situation of yYa Xm0, This is because the v 92 v flavor is
merely a ta’am kalush, and such a twice-weakened meat ta’am
cannot bring an issur of basar b’chalav into being when it
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combines with milk. As we saw with regard to a spit or grill
kashered through hagalah, an issur cannot be created with a
ta’am kalush.

However, if the original bli’ah was already assur, a ta’am
kalush may maintain the issur that was already present. In
fact, the issur remains in effect no matter how many times the
ta’am is subsequently weakened.

[The Rama (Yoreh De’ah 95:2) cites the stringent opinion of
the Rivan - in the name of Rashi, his father-in-law - regarding
a case of V"1 71 v that involves an act of cooking, not merely
a bli'ah. Accordingly, if a pareve food was not merely placed
on a meat plate, but was actually cooked in a fleishig pot, we
are machmir not to eat that food with milk.] [See B'Ikvei HaTzon,
pp- 144-145.]

In the first phrase of the passuk cited above, the Torah
requires that a kli cheres that absorbed a bli’ah of issur must be
broken, 72w’ 12 Ywian 1wR vIn YN, As the Gemara in Pesachim
(30b) explains, hagalah is ineffective in removing the bli’ah in
this case, since DY P17 TN RXY IWRY ©IN 93 HY ATYN NNNN -
“the Torah has testified regarding an earthenware vessel that
what it has absorbed never leaves its walls.” Accordingly, a
bli’ah of a korban that becomes nosar in a kli cheres can never be
removed.

Surprisingly, the Rambam (Hilchos Ma’aseh HaKorbanos 8:14)
limits the halachah of shevirah (shattering) of a kli cheres to the
bli’ah of a Korban Chatas. In other words, according to the Ram-
bam, merikah and shtifah is effective for any korban other than a
Chatas - even in a kli cheres. This requires explanation in light of
the Torah’s explicit statement regarding a kli cheres.

Rav Chaim Soloveitchik (MiGinzei HaGra”ch, siman 59; see
also Aruch HaShulchan, Yoreh De’ah 93:4-8) understands the
Rambam’s position as being based on the fact that the purpose
of the kashering is not to actually remove the bli’ah, but to
prevent a permissible bli’ah from turning into a forbidden bli'ah
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of nosar at a later time. If the ta’am were already assur, hagalah
would not suffice to kasher the kli, since there would be some
residual ta’am of issur after hagalah. However, this is a case of
Y93 RPN, since, as mentioned, the Rambam maintains that
merikah and shtifah are performed before the korban becomes
nosar. Therefore, even though hagalah will not succeed in re-
moving the bli’ah in a kli cheres entirely, hagalah is sufficient to
convert the bli’ah into a ta’am kalush, and this weakened ta’am
will not be transformed into an issur upon becoming nosar.

[The notion that hagalah may be effective even for a kli
cheres finds support in a comment of the Yerushalmi (Terumos
11:4), cited by the Tur (Yoreh De’ah 121), that to remove the
bli'ah of stam yeinam b’zman hazeh (which is only prohibited
rabbinically), it is effective to perform hagalah three separate
times. Based on this, Rav Moshe Feinstein (Igros Moshe, Yoreh
De’ah 2:46) permitted ba’alei teshuvah to rely on three-time
hagalah to kasher porcelain dishes that had not been used in
more than twelve months, in a situation of significant mone-
tary loss.]

According to the Rambam, the only exception to the rule is
a kli cheres used for a Korban Chatas, where there is a unique
mitzvah of shevirah. Even though the absorption of the kli
was Y71 R0, the gezeiras hakasuv is that hagalah is insuffi-
cient. Since, after all, a ta’am kalush of Korban Chatas would re-

main in the kli after hagalah, here, the Torah requires shevirah.
[See Mesorah, vol. 3, pp. 17-18.]

LA X4

There is an important machlokes between Rabbeinu Tam (Tosfos,
Chullin 8a, s.v. shelivnah; Pesachim 30b, s.v. v’hilchesa) and
the Ramban (cited by the Ran, Pesachim, 8a-8b in dapei haRif,
s.v. aval) as to whether chametz year-round is considered
Y221 RPN OF Y721 RNOR.
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According to Rabbeinu Tam, since the kli absorbed the chametz
while chametz was still permitted, hagalah suffices. One never
has to do libun on a chametz kli to permit its use on Pesach, even
when the chametz entered the kli directly through fire, as with a
tin used to bake bread or cookies. As we have seen, after
hagalah, only a ta’am kalush remains in the kli, and since chametz
is Y512 Rvrn, when the zeman issur chametz begins, an issur
cannot be initiated on such a ta’am.

The Ramban disagrees and argues that whereas the absorp-
tion of taste from a korban or basar b’chalav is considered R3'm’n
93, chametz is deemed Y92 RO, If a korban is cooked in a kli,
the ta’am is not designated as nosar until after it has been
absorbed and the time for eating the korban expires. Similarly,
in a fleishig or milchig kli, no basar b’chalav exists until the basar
combines with the chalav. In the case of chametz before Pesach,
however, the ta’am is labeled as chametz even before it is ab-
sorbed; it is only that chametz is not yet assur. In the words of
the Ramban, 5y mw ynn. Therefore, a bli’ah of chametz is consi-
dered y%1 ®moR, and a kli used for baking chametz requires
libun, not merely hagalah.

In this regard, the Acharonim (Bei'ur HaGr”a 452:1, s.v. yesh
lizaher; Pri Chadash 452:1, s.v. kedei shelo) discuss what seems to
be a contradiction in the Shulchan Aruch. On the one hand, the
Mechaber (Orach Chaim 452:1) rules that we may apply the
leniency of v"1 72 V"1 regarding chametz, implying, like Rabbeinu
Tam, that chametz is categorized as y9a ®vnn. Yet, the Mechaber
(Orach Chaim 451:4) maintains that chametz keilim that were
used with fire with no liquid medium, such as baking tins,
require libun, not merely hagalah, like the Ramban rules.

It has traditionally been assumed that the ikar hadin (basic
halachah) is in accordance with Rabbeinu Tam’s view and that
our practice to perform libun on chametz keilim is merely a
chumrah in the area of hagalas keilim. That is why the Mechaber
(Yoreh De’ah 121:4) relies on the opinion of Rabbeinu Tam in



162 RAV SCHACHTER ON THE PARSHA 11

the context of kashering a frying pan. In that case, there is an
additional consideration for leniency, since frying may be
considered like cooking, as opposed to broiling or baking, due
to the presence of intervening oil (Mishnah Berurah 451:63). In
combination with this opinion, the Mechaber allows a chametz
frying pan to be kashered for use over Pesach through hagalah
alone.

The Mishnah Berurah (Bei'ur Halachah 452:1, s.v. she’ein tzri-
chin) takes a different approach, ruling that just as the Mechaber
requires [ibun for a kli used for baking chametz, we should
similarly be stringent to consider a bli’ah of chametz as RNOR
v91 with regard to v 91 v". This position, in turn, presents a
limitation regarding kashering chametz keilim when they are bnei
yoman, having been used that day for chametz.

Tosfos (Avodah Zarah 76a, s.v. mikan; Chullin 108b, s.v. shenafal)
raises an additional concern in reference to hagalah. When a
non-kosher kli is immersed in boiling hot water to accomplish
hagalah, there is nothing preventing the non-kosher bli’ah, which
exited from the kli into the water, from returning back to the kIi.
Tosfos resolves this problem by restricting hagalah to keilim that
are not bnei yoman. If the kli has not been used that day for
non-kosher food, its bli'ah is permitted mid oraisa, since it is
nosen ta’am lifgam (imparts unfavorable flavor). Although the
Chachamim enacted a decree prohibiting the use of a pot that is
eino ben yomo, the gezeirah was only instituted if the original
bli’ah was lishvach (favorable) and then turned lifgam (unfavor-
able), not when the bli’ah that first enters the kli was lifgam,
such as during hagalah. [Alternatively, one could be careful to
immerse the non-kosher kli in enough boiling hot water to
effect bitul b’shishim against the bli’ah.]

Tosfos writes that when kashering keilim before Pesach, we
need not restrict hagalah in this way. Even if the kli is ben yomo,
there is no concern that its bli’ah will return to it from the
kashering water, since chametz is a case of Y71 Rvrn, and, as
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mentioned earlier, v”) 72 V" is permissible in such a situa-
tion. [Even according to the Rivan mentioned above, who is
stringent when v”1 92 v" involves cooking, this case would be a
V"1 92 V"1 72 V") (chametz to the kli, kli to the water, water back to
the kli), which is certainly permissible.]

Despite the practice observed for centuries based on Tosfos,
however, the Mishnah Berurah’s approach has recently become
popular. Accordingly, chametz keilim are usually not kashered if
they are bnei yoman.
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SIMANEI TAHARAH

HE GEMARA in Bechoros (6a-6b) records a Beraisa that dis-

cusses the case of an animal of one species that, as a result
of a mutation, bears an offspring resembling another species.
We follow the opinion of the Chachamim that “a camel that was
born from a cow” - that is, an offspring resembling a non-
kosher animal born from a kosher animal - is kosher, even
though it is missing the simanei taharah (the characteristics of a
kosher animal) of mafreses parsah (split hooves) and ma’alas
geirah (chewing its cud).

Apparently, we view the simanim as necessary only to be
kovei’a the min (species) as a min kasher. In other words, the
recognition of simanim is critical in a particular animal only if
we were to be presented with a species that is not yet iden-
tified as a kosher species. In a situation in which the animal is
definitely the product of a recognized min tahor, it is kosher
even without those simanim.

The requirement of fins and scales for kosher fish is similar.
As the Gemara in Avodah Zarah (39a) teaches, a fish that does
not presently have fins and scales, but is destined to grow them
when it develops to maturity, is kosher even before the
simanim develop. Clearly, it is not the checking for the presence
of simanim that is matir (permits) the consumption of the fish;
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rather, the simanim are used to be kovei’a a certain species of
tish as being kosher.

The Darchei Teshuvah (Yoreh De’ah 79:1, 83:1) elaborates
on this idea in reference to the Sefer HaChinuch’s contention
(mitzoah 153; see Minchas Chinuch) that there is an obligatory
mitzvas aseh of bedikas simanim.

The Chinuch writes that if one consumed an animal based
on only one of the two simanei taharah, he has failed to fulfill
the mitzvah of bedikas simanim, even if the animal did, in fact,
possess the second siman. The Darchei Teshuvah explains that
the mitzvah that the Chinuch describes only applies to a fish that
is not recognized as belonging to a min tahor. Before one
partakes of a fish of an unidentified species, there is a mitzvah
to check for its simanim, but this does not apply to a fish known
to belong to a kosher species. Similarly, a shochet may perform
shechitah on an animal without first checking its simanei taharah,
as long as he recognizes the animal as belonging to a kosher
species.

Some authorities disputed the permissibility of canned tuna
fish based on the requirement of bedikas simanim. They argued
that since in the factory in Puerto Rico, only non-Jewish work-
ers check each fish, we lack the matir of bedikah. However, this
argument is incorrect. As we have seen, bedikas simanim is
necessary only to establish a particular species as a min tahor.
Once a species is recognized to be a min tahor, a fish from that
species is permissible, even without examination of its simanim.
[See Ginas Egoz, p. 61.]

The Beraisa in Bechoros also discusses the opposite case -
that of an offspring resembling a kosher animal that was born
from a non-kosher animal. We derive that this animal is
forbidden for consumption from the passuk, 1758n 8> Nt NR R
noIan YoMaNm 1N Yynn - “But this you shall not eat from
among those that chew their cud and that have split hooves”
(Vayikra 11:4). Applying an additional level of interpretation
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to this passuk, Chazal understand that there may exist an
animal that chews its cud and that has split hooves, but which
is forbidden nonetheless.

It is unclear, however, whether such an animal, which pos-
sesses simanei taharah but which was born from a non-kosher
animal, is treated like its mother in all areas of Halachah. The
Pischei Teshuvah (Yoreh De’ah 79:2) quotes the Yad Eliyahu
(siman 2), who deliberates the question of whether the animal
is considered a beheimah temei’ah, like its mother, or that the
gezeiras hakasuv merely forbids it for achilah, but that it is
treated as a beheimah tehorah in other contexts by virtue of its
simanei taharah.

On the one hand, as we have seen, the purpose of checking
for simanei taharah is merely to be kovei’a whether a min is
kosher or not. Thus, in this case, it may be argued that the
presence of simanei taharah in the animal is inconsequential,
since we know based on its mother that it certainly belongs to
a min tamei.

Alternatively, the Yad Eliyahu suggests, perhaps there are
two ways in which an animal can attain kosher status - either
by belonging to a min beheimah tehorah or by possessing
simanei taharah. In other words, simanim may confer the status
of beheimah tehorah on an animal, even if the animal is not a
member of a kosher species. Such an animal is certainly assur
b’achilah, as the Beraisa teaches, but this may be due to an
extraneous consideration - the fact that the animal was
produced by a non-kosher animal. The Gemara in Chullin
(64b) derives from the phrase, myn na nxy - “and the
‘daughter’ of the ostrich” (Vayikra 11:16), that the egg of a
non-kosher bird is prohibited. This serves as the source for
the general principle that 190X 770RN 10 R¥VA - the product of
that which is forbidden is forbidden. Accordingly, just as milk
or eggs that are produced by a min tamei are forbidden, the
offspring of a non-kosher animal is no different.
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There are a number of practical ramifications that result
from labeling an animal with simanei taharah born from a non-
kosher animal as essentially a min tahor that is assur b’achilah
due to 710K TORN N RXVN.

First, shechitah of an animal prevents it from conveying the
tum’ah associated with a neveilah only if the animal is a min
tahor; shechitah has no relevance to an animal that is deemed a
beheimah temei’ah. Furthermore, the Rambam maintains (Hilchos
Ma’achalos Assuros 3:6), against the view of Tosfos (Chullin, 64a,
s.v. she’im), that consuming a MORN 11 R¥Y is not prohibited as a
lo sa’aseh, but only as an issur aseh, and therefore does not carry
the penalty of malkos.

In addition, the status of cheilev (forbidden fats) applies
only to a beheimah tehorah, not to a beheimah temei’ah (Chullin
117a). Thus, the permissibility of conducting business with
cheilev would be extended to the cheilev of this animal only if
it is considered a min tahor (Shach, Yoreh De’ah 64:2). Similarly,
the issur of eiver min hachai (consuming the limb of a living
animal), which is forbidden to a non-Jew as well, applies only
to a min tahor (see Shach, Yoreh De’ah 62:3).

Although the Yad Eliyahu feels that we should be machmir
on this question, since it remains a sfeika d’oraisa, he concludes
that it is more compelling to argue that this animal is not
classified as a full-fledged beheimah temei’ah.

In Hilchos Sefer Torah (Yoreh De’ah 271:2), the Pischei Teshu-
vah again quotes the Yad Eliyahu, this time in reference to
whether one may use the hide of a “tahor” animal born from a
tamei animal for the klaf of a sefer Torah, tefillin, or mezuzos.

The Gemara in Shabbos (28b) cites the passuk regarding
tefillin, a1 "1 NN N PN - “so that the Torah of Hashem
will be in your mouth” (Shemos 13:9), which is interpreted as
teaching that the material on which tefillin are written must be
791 9mnn 0 - “from a species of animal that may be eaten.”
[This is an additional level of interpretation of the passuk,
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certainly not intended to represent the pshuto shel mikra.]
Likewise, with regard to the retzu’os, the Gemara teaches that
7251 NNV AN MY ROR DNY NIRYNY 1NN RY - “The only
hide fit for the service of Shamayim is the hide of a kosher
animal alone,” excluding the hide of a beheimah temei’ah.

In fact, the Noda B'Yehudah (Mahadura Kamma, Orach Chaim 1,
quoted by Sha’arei Teshuvah 32:27) writes that one should be
stringent not to use black paint that contains etzem hapil
(ground elephant tusk) for tefillin, since the requirement of
791 9IMnn 0 may apply even to something used to color
tefillin (see Mahadura Tinyana, Orach Chaim 3, by the son of the
Noda B’Yehudah).

The Gemara in Shabbos (108a) teaches that one may write
tefillin on the hides of neveilos or tereifos of kosher animals.
Clearly, then, 191 9mnn 1n refers not to specific animals that
may be eaten, but to the entire min that may be eaten.
Likewise, the reason that the hide of a non-kosher animal
may not be used for tefillin is that it is from a min tamei, not
because it is assur b’achilah. In fact, the hide itself, because it is
inedible, is not prohibited (mid oraisa); the issur achilah only
pertains to the meat of an animal (Rambam, Hilchos Ma’achalos
Asuros 4:18).

Since the principle of 791 amnn in requires only that the
hide be taken from a min tahor, it should follow that the hide
of a “tahor” animal born from a tamei animal is not excluded
from use for tefillin. It may be argued that this animal is a
min tahor by virtue of its simanei taharah; using its hide there-
fore would not constitute a violation of 91 amnn 0, despite
the fact that it remains prohibited to eat as a 1oRn 10 RxY.

2 R 2
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CLASSES OF TUM’AH

HE MISHNAH in Kereisos (8b) teaches that a yoledes (a

woman who has given birth) is one of four mechusrei
kapparah (literally, those lacking atonement), along with a zav,
zavah, and metzora. Despite their immersing in a mikveh and
waiting until shki’ah (or in the case of a yoledes, the end of her
forty or eighty-day melos, that consists of some days of tum’ah
and some days of taharah), these individuals remain tamei
with respect to eating kodshim and entering the Beis HaMik-
dash until they bring specific purification korbanos.

The Mishnah (8a) teaches that if a woman gave birth sever-
al times, and is therefore obligated to bring several sets of
korbanos, once she brings one set, she may partake of kodshim
and enter the Beis HaMikdash. This is because bringing the
korbanos mechusrei kapparah is considered the completion
of the taharah process. The Gemara therefore compares the
korbanos to tevilah in a mikveh. One who contacted five in-
stances of tum’ah is tahor as soon as he is tovel one time, since
he had a single state of tum’ah that tevilah removes. Similarly,
one set of korbanos is metaher a yoledes from a number of births,
even though she remains obligated to bring the rest of the sets
of her korbanos.

The Gemara in Nedarim (35b) also relates to the idea that
the korban yoledes is a metaher. Whenever one brings a korban
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to the Beis HaMikdash, da’as (consent) of the person on whose
behalf it is offered is required, both when the korban is con-
secrated and when it is offered. The Gemara explains that the
korbanos of mechusrei kapparah are exceptions to this rule. A
man may bring this type of korban for his young children who
have tum’as zav or for his wife who is a shotah after she has
given birth, despite their lack of ability to give consent. Again,
this type of korban is similar to the faharah of immersing in
a mikvah. One does not require intent for tevilah (mid oraisa;
see Chullin 31a-31b), and the same is true for the korbanos of
mechusrei kapparah.

The need for a korban in order for these temei’im to complete
their taharah process highlights the stringency of the class of
tum’ah that affects the mechusrei kapparah. Tum’as sheretz and
tum’as meis are examples of tum’as magga - tum’ah that results
from contact with something external that is tamei. This type of
tum’ah is transmitted through touching a sheretz or by being
under the same roof as a meis. In contrast to tum’as magga, the
mechusrei kapparah possess a 1amn oY NRXYN NRMY, where the
tum’ah originates within one’s own body, and this is con-
sidered a more severe form of tum’ah.

For example, some Rishonim maintain that the leniency of
NNV D20 MYI2 IRMY pav - “a tum’ah uncertainty that occurs
in a public domain is deemed tahor” (Taharos 4:11) is limited to
cases of tum’as magga (see Tosfos, Niddah 2a, s.v. mei’eis, and
Shitah Mekubetzes, Bava Kamma 11a, s.v. d’ein, against the view
of Tosfos, Bava Kamma 11a, s.v. d’ein).

Likewise, the Mishnah in Pesachim (95b) teaches that in the
event a majority of the tzibbur is tamei meis on the fourteenth
of Nissan and the Korban Pesach is offered in a state of tum’ah,
zavim, zavos, niddos, and yoldos may not eat from it. The dis-
pensation allowing the Pesach to be offered and eaten b’tum’ah
applies only to forms of tum’as magga, not to those individuals
who contracted a 19mn Yoy nrxvn armv. Similarly, a tzibbur
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that is tamei with such a self-issuing tum’ah may not offer the
Korban Pesach in this state. [The Rambam (Hilchos Bi’as Mikdash
4:12; Hilchos Korban Pesach 7:1), against the view of Tosfos
(Zevachim 17b, s.v. kasavar; Zevachim 22b, s.v. iy hachi), main-
tains that the prohibition to offer a korban b’tum’ah is only
overridden for tum’as meis, and not even for other forms of
tum’as magga.]

Another difference between tum’as magga and nRXYN NRMYO
191N 1YY on a level of d’oraisa relates to entry into Har HaBayis.
The Gemara in Pesachim (67a) notes that the word ninn (camp)
appears three times in the pessukim that discusses the mitzvah
to send the temei’im outside the various machanos:

99 .WAIY RNV Y a1 HIY PN DI AINNN 1N INHVYN HRIYY N2 NR IN
MR VR TANINN DR IRNDY? KDY DINYWN MNNY PINn YR NHwN nap Ty
.01 P

Command Bnei Yisrael that they shall expel from the camp
everyone with fzara’as, everyone who has had a zav-emission,
and everyone contaminated by a human corpse. Male and
female alike shall you expel, to the outside of the camp shall
you expel them, so that they should not contaminate their
camps, among which I dwell. (Bamidbar 5:2-3)

The Gemara explains that these three machanos correspond, in
descending order of kedushah, to the ny>w mnn (Azarah - Beis
HaMikdash courtyard), n ninn (Har HaBayis - Temple Mount),
and YR mnn (Yerushalayim). The passuk lists three impure
individuals - the metzora, the zav, and the tamei meis - in order
of decreasing tum’ah, teaching that these individuals may not
enter these three machanos, respectively.

A metzora has the highest level of tum’ah, and he is for-
bidden to enter all three camps, even 587w minn. The next
tamei individual in the passuk, the zav, represents the category
of Yann 1Yy nrxvn Arvmv. All temei’im in this category are
excluded from both the 715w ninn and the % ninn. Finally,
a tamei meis, whose tum’ah is less severe, since it is merely
a tum’as magqa, is only excluded from ny3w ninn. Of note,
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rabbinically, the Har HaBayis was divided into three sections,
and a tamei meis was not allowed into the inner two sections
(Mishnah Keilim 1:8).

[The nature of tum’as ba’al keri is the subject of a machlokes
Tanna’im (Sifrei, Devarim 23:11) regarding his permissibility to
enter Har HaBayis. The machlokes seems to depend on whether
tum’as ba’al keri is classified as a 121n 1YY nRXYN ARMY like
tum’as zav, or whether a ba’al keri becomes tamei through
contact with the tamei emission itself as it leaves his body,
thus labeling his tum’ah as a tum’as magga (Rash, Keilim 1:1).
The Rambam (Hilchos Bi’as Mikdash 3:3) implies that a ba’al keri
may indeed enter the Har HaBayis (see Mei Nafto’ach, Parpar
17:1-3; Chazon Yechezkel, Niddah 5:6).]

Acharonim raise the question of why the practice of religious
Jews for centuries has been to abstain from entering the first
section of the Har HaBayis, where a tamei meis is permitted. In
most cases, at least for men, the limitations imposed by various
other tumos should be resolvable. A male is obviously not tamei
as a yoledes, zavah, or niddah, and most people do not suffer
from the conditions that cause tum’as zav or metzora. Moreover,
one cannot contract tum’as tzara’as unless he is declared as such
by a Kohen. Finally, a ba’al keri can easily immerse in a mikveh
and be metaher himself.

Rav Eliezer Nachum (Chazon Nachum, Keilim 1:6, p. 20; see
Minchas Yitzchak 5:1:6 and Mikdash Melech, Harerei BaSadeh, pp.
153-154), who served as Rishon L'Tziyon in the 1700s, writes
that the takanah enacted during the Second Beis HaMikdash
period regarding amei ha’aretz is relevant to the permissibility
of entering Har HaBayis in our times. The Chachamim instituted
tum’as am ha’aretz, according to which an individual who was
not careful about observing the dinim of tum’ah and taharah was
treated as if he were a zav (Tosfos, Shabbos 15b, s.v. v’al bigdei).
Nowadays, we may all possess am ha’aretz status, since we are
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not vigilant in avoiding tum’ah. The consequent tum’as zav
miderabbanan would then preclude entry onto the Har HaBayis.

Furthermore, some argue that although taharah from tum’as
zav can be accomplished by immersion in a ma’ayan (natural
spring) after counting shivah nekiyim (seven clean days), this
may not be effective for an am ha’aretz. One’s am ha’aretz status
and resultant tum’as zav would automatically return after his
tevilah, since he is still classified as a person who is not ob-
servant of the dinim of tum’ah and taharah.

Rav Nachum’s suggestion is very questionable, however,
since one may argue that one attains am ha’aretz status only
through violating the dinim of tum’ah, such as by eating
terumah in a state of tum’ah, not by merely allowing oneself to
be in a state of tum’ah. Nowadays, our state of tum’ah does not
lead to the violation of any of the issurim associated with
tum’ah.

More fundamentally, the tum’as zav of an am ha’aretz does
not necessarily forbid entry onto Har HaBayis. The takanah was
only that an am ha’aretz has tum’as zav vis-a-vis coming into
contact with a chaver (literally, a colleague), who commits him-
self to extra scrupulousness with respect to laws of tum’ah and
taharah, but not that his tum’ah engenders personal restrictions.
Indeed, even though the Chachamim enacted tum’as zav for a
non-Jew (Niddah 34a), a separate takanah was required to forbid
his entry into certain sections of Har HaBayis.

Notwithstanding these arguments, it is important to abide
by the Rabbanut’s position forbidding people from entering Har
HaBayis. We must exercise caution in this matter, since if male
entry after tevilah in a mikveh were to become widespread, it
would almost certainly lead to entry by others who would

violate the entry restrictions. [See Rav Schachter on the Parsha, Parshas
Bechukosai.]

There is a din derabbanan in which we distinguish between
tum’as magga and nn Yoy nrxvn avmv. The Gemara in
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Bechoros (27a) teaches that although Biblical terumah (from
produce grown in Eretz Yisrael) may not be consumed when
either the terumah or the Kohen has contracted any tum’ah,
rabbinic terumah (from produce grown in lands close to Eretz
Yisrael) - which includes challah in chutz la’Aretz, whose dinim
are similar to ferumah - is prohibited only to a Kohen with a
190N POY NIRXYD IRMY, not a tum’as magga. Thus, a niddah may
in principle separate challah in chutz la’Aretz and then give the
challah to a Kohen under the age of nine, who is incapable of
becoming a ba’al keri, or to an adult Kohen who immersed in
a mikveh who may then consume it (see Rama, Orach Chaim
457:2).

Nevertheless, the Shach (Yoreh De’ah 322:9), quoting the
Maharshal and Maharil, records the Ashkenazic minhag for all
Kohanim to refrain from eating challah nowadays. The reason
given is that we no longer have Kohanim meyuchasim whose
lineage can be proven.

According to Torah law, if one presents himself as a Kohen,
we may give him terumah to eat. We apply the general prin-
ciple of mmoR1 1NRY TR TV, whereby we believe a single wit-
ness regarding matters of prohibition, even when he testifies
on his own behalf. However, the Gemara in Kesubos (23b-24a)
explains that miderabbanan, the Chachamim set a higher stand-
ard, since such identification affects matters of yuchsin (gene-
alogical purity), and they therefore required an independent
witness to the Kohen’s status in order to allow him to eat
terumah.

The necessity of having an independent witness to identify
a husband and wife for the purpose of writing a get is likewise
only miderabbanan. That is why in a sha’as hadchak (pressing
circumstances), we revert to the din d’oraisa that one is believed
with regard to his own identity. The Mishnah in Gittin (66a)
teaches that if someone was thrown into a pit and calls out that
whoever hears his voice should write a get for his wife, those
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who hear him may write the get and give it to his wife. In a time
of mortal danger, we effectuate a get even if we cannot posi-
tively identify the husband by an outside, independent witness;
we are not concerned about the possibility that it is not the
husband who is issuing the instructions (Ktzos HaChoshen 49:2).

Similarly, the halachah is that we do not require two eidim to
attest that a supposed yavam is, in fact, the paternal brother of
the deceased husband. The testimony of even one relative or
one woman - although they are not ordinarily qualified to offer
testimony - is acceptable in this case (Yevarmos 39b). In a pressing
circumstance, such as to prevent a woman from becoming an
agunah, we would perform chalitzah without any independent
identification, based solely on self-identification (Beis Hillel,
cited in Pischei Teshuvah, Even Ha'Ezer 169:11). [See Eretz HaTzvi,
Kuntress Tziyun L'Nefesh Chayah, by Rav Melech Schachter z”1, p. 275.]

With regard to the identification of Kohanim as well, due to
sha’as hadchak considerations, we have been forced to accept
Kohanim without independent testimony as to their identity. In
fact, given the many pogroms and expulsions that the Jewish
People have endured over the centuries, the status of virtually
every Kohen today, or of one of his ancestors, is based only on
a hakaras haKehunah by the Kohen in question himself. Since
we have violated the takanah derabbanan regarding outside,
independent identification of Kohanim, Ashkenazic practice is
for current-day Kohanim to abstain from eating challah until such
time that their lineage can be verified.

2 R 2
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MiKTZAS HAYOM K’KULO

30N INRY DY NYIY 1Y 1901 NN NNV DR
If she ceases her flow, she must count seven days for herself,

and afterwards she may be purified. (Vayikra 15:28)
HE SHELAH HAKADOSH (Oz V’Hadar ed., 5753, Sha’ar
Ha'Osiyos, Kedushas HaZivug, os 57) writes that the phrase
N> Mooy implies that there is a mitzoah for a zavah gedolah to
count the days of shivah nekiyim (seven clean days) verbally, just

as one counts sefiras ha’omer.

On account of this novel idea, the Noda B"Yehudah (Mahadura
Tinyana, Yoreh De’ah 123) applied to the Shelah the phrase, amnr
XN »aw RY mMxn - a lover of mitzvos will never be satisfied
with mitzvos, an adaptation of the passuk, Qo3 2w’ XY U1 2R -
“A lover of money will never be satisfied with money” (Koheles
5:9). The Noda B"Yehudah argues that, in fact, there is no mitzvah
for the zavah to count verbally, but rather to be meticulous
about the cleanliness of the days of the shiv’ah nekiyim (see
Ramban, Vayikra 23:15). The pious Shelah HaKadosh, out of his
love for mitzvos, was eager to create additional mitzvos, and thus
included the verbal counting of the shivah nekiyim.

Some might argue, however, that Tosfos concurs with the
Shelal’s approach. Tosfos (Kesubos 72a, s.v. v’safrah) questions
why a zavah does not recite a berachah when she counts her
shivah nekiyim in the same way that we recite a berachah before
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counting each day of the omer. Tosfos answers that a zavah may
not count with a berachah since she cannot control the fulfillment
of the mitzvah, as one can in the case of sefiras ha’omer. She may
experience a flow that will nullify her shivah nekiyim, and the
berachah she had recited on the previous days will then retro-
actively be a berachah I"vatalah.

Although the simple reading of the question might imply
that Tosfos subscribes to the Shelal’s position that a zavah should
count each day of her shivah nekiyim verbally, Rav Soloveitchik
dismissed this notion. He explained that according to Tosfos, the
way the woman fulfills % 191 is by performing bedikos on
each of the shivah nekiyim to ascertain that she has no further
flow of dam zivah. Thus, Tosfos means that perhaps the zavah
should recite a berachah before she performs a bedikah on each of
the shivah nekiyim. [See Eretz HaTzvi, p. 10.]

The Gemara in Niddah (67b) understands the concluding
phrase of the passuk, 9non anRy, to mean that 9non nwyn INR -
“after the act [of sefirah-bedikah] she may purify herself.” Thus,
the passuk teaches that after sunrise of the seventh day, once she
counts even a part of the seventh day, she may be toveles immedi-
ately. This is permitted due to the principle of Y135 nvh nxpn -
part of the day is equivalent to the whole day. [The Chachamim
prohibited doing this, lest she come to engage in a possible
aveirah; should she experience a flow before nightfall, her shivah
nekiyim and her tevilah would be nullified retroactively (Yoreh
De’ah 197:3).]

It is noteworthy that a niddah differs from a zavah in this
respect. A niddah must wait until the entire seventh day has
passed and may be foveles only after nightfall, at the beginning
of the eighth day (Pesachim 90b). In other words, we do not say
15132 D0 n¥pn with regard to a niddah, as we do for a zavah.

We may suggest that the reason for this difference is that,
unlike a zavah, a niddah is not commanded mid oraisa to count
shivah nekiyim. [Jewish women have accepted upon themselves
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the stringency of counting shivah nekiyim after seeing any flow,
even if it is not dam zivah (Niddah 66a).] A niddah simply is toveles
seven full days after the onset of her flow, provided that her
flow has ceased. Therefore, we cannot declare 9nvn nwyn INY, as
there is no specific action that a niddah performs during her
seven days of tum’ah. In contrast, 9non nwWYn INR teaches that
after a zavah performs a bedikah on the morning of the seventh
day of her shivah nekiyim, she may be toveles immediately.

Rav Soloveitchik explained that the condition of nwyn IR
anon forms the basis of the halachah that a zavah may not be
toveles on the night prior to the seventh day of her shivah nekiyim
(according to the Chachamim; see Tosfos, Niddah 71b, s.v. haro’eh).
The only ma’aseh a zavah performs during the shivah nekiyim is
daily bedikos, and she must perform those bedikos during the
daytime (Igros Moshe, Yoreh De’ah 3:59). In order to say oy nxpn
12123, one must perform a ma’aseh on the final day of a given
time period, and then we assume that the nihug of part of the
final day is sufficient. Since there is no ma’aseh for a zavah to
perform at night, Y135 DN nxpn cannot be applied to permit a
zavah to be toveles on the night of the seventh day.

We apply the rule of 19135 nvn nxpn in the context of Hilchos
Aveilus as well. Accordingly, an avel’s observance of the begin-
ning of the last day of both shivah and sheloshim counts as a full
day and brings that period of aveilus to a close (Mo’ed Katan 19b).
An avel is obligated to act in accordance with a state of nivul dur-
ing shivah (such as abstaining from bathing or laundered clothing)
and of partial nivul during sheloshim (such as abstaining from
haircutting). As in the case of a zavah, the nihugei aveilus are con-
sidered actions, such that nwyn InK, the principle of 15135 nvn nxpn
can be applied to conclude the aveilus.

It is interesting that we do not apply 125 i nxpn to the
morning of the last day of yud-beis chodesh, the twelve months of
mourning for a parent (Yoreh De’ah 395:3). The Taz and Shach
cite the explanation of the Terumas HaDeshen (292), who argues
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that the principle of Y125 nyn n¥pn is operative only when an
observance is stated in units of days, like shivah and sheloshim.
The observance of yud-beis chodesh, which depends on units of
months, is not modified by 15125 oy n¥pn.

Rav Soloveitchik offered an additional reason that oyvn nxpn
19123 cannot be applied in the context of yud-beis chodesh. Just as
a niddah has no ma’aseh bedikah, an avel during yud-beis chodesh
similarly has no action to perform. His observance merely con-
sists of limiting pleasurable activities, and 1,133 ovn nxpn does
not pertain to this type of passive fulfillment of aveilus. [See B'Ikvei
HaTzon, pp. 262-265.]

The Geonim (Otzar HaGeonim, Ta’anis 30b) raised the question
of why the principle of 9125 nvn n¥pn is not applied to Tishah
B’Av, given that it shares similar dinim to the avel’s observance
of shivah. This cannot be a result of the fact that Tishah B’Av is
observed for only a single day, since we find that Y5135 nyn n¥pn
pertains to the single-day aveilus associated with shmu’ah
rechokah, a delayed report of the death of a relative (Mo’ed Katan
20b). Therefore, 19135 Bvn n¥pn should shorten the aveilus of
Tishah B’Av just as it shortens the last day of shiv’ah. Why is it
that the only aspect of aveilus that does not continue throughout
the entire day is the practice of sitting on the ground, since that
is merely a minhag (Orach Chaim 559:3)?

Rav Soloveitchik suggested the following distinction. He
explained that the principle of 1125 nyn n¥pn is said only in
relation to a melos, defined as a unit of time that is superimposed
onto the calendar. Each of the periods we discussed above, zivah
and aveilus, is an example of a melos. The time period of nezirus
is also not something that is set on the calendar, but rather is
relevant to the nazir specifically. Therefore, Y5135 nvn n¥pn ren-
ders the observance of part of the last day of the nezirus period
as the observance of the full day (Nazir 5b).

In contrast to these examples of a melos, Tishah B’Av is a
purely calendaric day. The Gemara in Ta’anis (29a), in reference



180 RAV SCHACHTER ON THE PARSHA 11

to the day of Tishah B’Av, expresses the idea that bad things are
brought to pass on an ominous day. The Gemara teaches further
that Hashem established a “weeping for generations” on Tishah
B’Av as a result of Bnei Yisrael's weeping without cause at the
time of the meraglim, which occurred on that date. The Gemara
(29b) continues that a Jew who has a lawsuit with a gentile
should avoid appearing in court during the month of Av, when
his mazal is unfavorable.

Thus, it is clear that Tishah B’Av was instituted as a calen-
daric day of aveilus. In this sense, aveilus on Tishah B’Av differs
from shivah and sheloshim; it was happenstance that caused those
days to be identified as days of aveilus - namely, the death of
one’s relative at that particular time. The rule of 125 nyn n¥pn
can only be applied to a melos, not to a distinctive day on the
lu’ach, such as Tishah B’Av. It is for the same reason that nxpn
15135 oyn does not apply to Shabbos or Yom Tov, since the end
of the day is still Shabbos or Yom Tov according to the [uach; the
entire day is endowed with its special status (see Gilyonei
HaShas, Nazir 5b, quoting Rama MiFanu).

In this regard, we may distinguish between the observance of
aveilus on Tishah B’Av and on thirty-three of the days between
Pesach and Shavuos. It may be argued that the institution of the
minhag was to observe aveilus when the talmidei Rebbi Akiva
perished, not in relation to these specific calendaric days. If we
view this period of aveilus as a melos, as opposed to fixed days
on the calendar, we well understand why both the Mechaber
and the Rama (Orach Chaim 493:2) apply 1,133 nyn n¥pn to the
final day of the observed aveilus. They differ only as to whether
the final day is the thirty-fourth day or the thirty-third day of
the omer. [See B'Tkvei HaTzon, pp. 89-93.]
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PARSHAS ACHAREIMOS

AVODAH BAHEICHAL

ANRY TY WTIPA 9939 IRI22 TYIN HIRA 107 RY DR H
And no person shall be in the Tent of Meeting when he comes
to provide atonement in the Sanctuary until his departure.
(Vayikra 16:17)
LTHOUGH the subject of this passuk is the avodas haketores
performed in the Kodesh HaKodashim on Yom Kippur, the
Gemara in Yoma (44a) expounds the passuk to include avo-
dah performed in the Heichal throughout the year as well.
Accordingly, no one is permitted to remain in the Heichal dur-
ing the avodas haketores or the avodas hadam of the chata’os ha-
penimiyos (the “inner” korbanos Chatas) - the par Kohen Mashiach,
par he’elam davar shel tzibbur, and sa’ir avodah zarah. The blood
of each of these korbanos is sprinkled seven times towards
the paroches and is applied to the four corners of the inner
mizbei’ach.
The Rogatchover Gaon (Izafnas Panei’ach, Vayikra 16:17)
pointed out the precise language of the Rambam (Hilchos Te-
midin U’Mussafin 3:3) in recording this halachah:

199 ... 9200 1 DYN Y3 PYIS DY Y31 9N NNVPD PPVPNY nya

990 DWYWINA D292 MWYYIN NMIRLN D72 VIPY NYV1
At the time [the Kohen] burns the ketores in the Heichal daily,
everyone vacates the Heichal ... and similarly, everyone
vacates when [the Kohen] enters with the blood of the inner
chata’os.
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The Rambam seems to distinguish between the avodas haketores
and the avodas hadam of the chata’os hapenimiyos. Whereas ev-
eryone is restricted from the Heichal during the actual haktarah
of the ketores, with regard to the chata’os hapenimiyos, the pro-
hibition is extended to include the time from the Kohen’s entry
to sprinkle the blood until his exit.

This distinction is likely a result of the avodah of holachah,
the transporting of the blood from the place of shechitah and
kabbalah to the place of zerikah (sprinkling). By virtue of per-
forming holachah, the Kohen is, in fact, engaged in the process
of avodah from the time he enters the Heichal until he sprinkles
the blood, and that is why no one was allowed in the Heichal
at that time. In the case of ketores, in contrast, the avodah con-
sists only of the haktarah, and that is why others may be present
during the Kohen’s entry and exit.

The explanation for why the prohibition of remaining in the
Heichal applies even after the zerikah, before the Kohen exits the
Heichal, is less clear. Perhaps it is based on the subsequent
avodah of shefichas shirayim (pouring the remaining blood) onto
the outer mizbei’ach in the Azarah. Even though this avodah is
not indispensable, it may be sufficient to label the Kohen's
exiting the Heichal, on his way to perform this avodah, as part of
holachah. As such, no one could be present during this segment
of holachah, just as during the holachah of entering the Heichal.

Rav Soloveitchik offered an explanation related to the
movement of the Kohen Gadol on Yom Kippur that accounts
for a similar discrepancy between the daily avodas haketores
and that performed on Yom Kippur.

One who studies Mishnayos Tamid (perakim 6-7) will observe
the repetition of a refrain that is mentioned after the completion
of the avodah of each Kohen who participates in the offering of
the Korban Tamid: x®» mnnwm - “and he prostrated himself and
exited.” It is cited in the name of the Vilna Gaon (Aderes Eliyahu,
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Parshas Ki Savo) that the source of this practice is the passuk
referring to the bringing of Bikkurim, PpoR "1 9% nannom -
“and you shall prostrate yourself before Hashem, your G-d”
(Devarim 26:10). This is not a mitzvah specifically related to the
bringing of Bikkurim, but is actually a general rule. Just as a
farmer who enters the Azarah to offer his Bikkurim performs
hishtachava’ah before he exits, so too, any Kohen who enters the
Azarah to engage in any avodah must do so.

Rav Soloveitchik pointed out that it is quite astounding that
throughout the entire seder avodah of Yom Kippur, as well as
throughout Maseches Yoma, which include all of the details of
the Kohen Gadol’s service, there is no mention of hishtachava’ah.
[In fact, this is one of the differences between the nusach Ashkenaz
and the nusach Sefard renditions of the avodah; in the latter nusach,
there is a mention of hishtachavu’ah.] [See Divrei Harav, 2010 ed., pp.
311-312.]

Working with the assumption that the Kohen Gadol did not
engage in any hishtachava’ah on Yom Kippur, Rav Soloveitchik
suggested (Kovetz Chiddushei Torah, pp. 145-147; Kuntres B'Inyan
Avodas Yom HaKippurim, pp. 46-47, 51) that the general require-
ment of hishtachava’ah upon anyone who enters the Azarah does
not apply to the Kohen Gadol on this day.

On every other day of the year, the Halachah dictates how
particular avodos must be performed in the Beis HaMikdash, but
does not mandate the mode of transport of the Kohen to get to
the location in which the avodah is performed. It is completely
acceptable for the Kohen to descend from the ceiling, climb in
through a trap door in the floor, or enter through a window, as
long as he performs the avodah in the proper location.

The Rav explained that in contrast to avodah during the rest of
the year, on Yom Kippur, literally every step of the way is pre-
scribed by the Halachah. The pessukim in Parshas Acharei Mos
delineate the entering, the exiting, as well as the walking from
one avodah to the next: "7 218% 7WR namn YR ®¥n - “He shall go out
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to the altar that is before Hashem” (Vayikra 16:18); Y& 13nR R
™ YmR - “Aharon shall come to the Tent of Meeting” (16:23);
oyn N%Y NRY Ny Nk vy ke - “He shall go out and perform
his own Olah-offering and the Olah-offering of the people”
(16:24). Each step is described in the Chumash, making it part
of the seder hayom and the ma’aseh Yom HaKippurim.

The Rav brought support for this notion from the Gemara in
Chullin (10b), which discusses whether the Kohen's walking
backwards out of a house with tzara’as is a halachically ac-
ceptable fulfillment of the passuk, n»an n 1030 ®¥" - “And the
Kohen shall exit from the house” (Vayikra 14:38). The Gemara
concludes that the Kohen may exit the house in this manner,
which enables him to be in constant view of the nega (lesion),
such that he will not have to rely on a chazakah that the nega
remained in its state after it disappeared from his view.

The Gemara proves that walking backwards is acceptable
from the way that the Kohen Gadol exited the Kodesh HaKoda-
shim on Yom Kippur, leaving backwards out of respect. Appa-
rently, this form of exiting meets the requirement of rx» (16:24).
Rav Soloveitchik argued that if the Kohen's exiting the Kodesh
HaKodashim were merely a practical necessity, we could not
derive any halachah from his mode of exit. This Gemara seems to
imply that the Kohen Gadol needed to fulfill the requirement of
Ry and that the exiting itself was also part of the seder hayom.

Another proof that the movement of the Kohen Gadol is part
of the seder hayom may be brought from the Gemara in Yoma
mentioned above, which states that no one is permitted to be in
the Heichal at the time the Kohen is engaged in the offering of
the ketores. The Malbushei Yom Tov (Yoreh De’ah 25:1) notes that
this halachah seems to contradict the Mishnah in Tamid (6:3),
which describes that a friend or relative of the Kohen who won
the privilege of the ketores-service would accompany him into
the Heichal and assist him until he was ready to offer the
ketores. [The Malbushei Yom Tov was one of the few Acharonim
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whom the Rav would quote, perhaps because he had served as
a rav in Khaslavitch, the town where the Rav was raised.]

The resolution seems to be that the halachah that applied
throughout the year was only in reference to the period of time
that the actual avodas haketores was performed. Based on the
passuk, INRY TY VNP2 1935 W13, the Gemara derives that there is
an added requirement that applies exclusively on Yom Kippur
- no one was allowed in the Heichal from the time of the Kohen
Gadol’s entry until the time of his exit, and not only during the
period of the actual avodah of the offering of the ketores.

The reason that the restriction is expanded on Yom Kippur
is a function of the principle presented above. Only on Yom
Kippur is the kenisah (entry), the yetzi’ah (exit), and literally
every step of the Kohen Gadol a part of the seder hayom. During
the rest of the year, there could not be an expanded restriction
forbidding another’s presence from the Kohen's entry until his
exit, because the entry and exit of the Kohen who performs the
avodah is not at all part of the seder hayom. Only the avodah itself
is mandated, and it is therefore only during the time of the
actual burning of the ketores that a restriction could apply for-
bidding the presence of another Kohen in the Heichal.

This is how the Rav explained the absence of hishtachava’ah
from the nusach of the seder avodah of Yom Kippur. Since each
step of the avodah on Yom Kippur is charted out in Parshas
Acharei Mos, nothing at all may be added. Introducing a hish-
tachava’ah that does not appear in the parsha at the conclusion of
the avodah would be considered a deviation from the exact seder
hayom. Therefore, the Kohen Gadol could not perform the usual
mitzvah of hishtachava’ah that applied year-round. [This expla-
nation was part of the chiddushei Torah that Rav Soloveitchik sent
to his father from Berlin, which Rav Moshe printed in the name
of the Rav (HaPardes, 1931, 4:10, pp. 12-13).]

Rav Soloveitchik continued that this chiddush could also ex-
plain why the Kohen Gadol had to wait in the Kodesh HaKodashim
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after placing the ketores upon the burning coals, until ®>nm
WY 1999 nan Y5 - “the whole chamber filled with smoke”
(Mishnah, Yoma 5:1). The tarrying of the Kohen Gadol is required
here based on the passuk, nmaon Nk nMVPN PY nox - “so that
the cloud of the incense shall blanket the ark-cover” (Vayikra
16:13). This halachah may also be a reflection of the prescribed
entry into and exit from the Kodesh HaKodashim, which, in this
analysis, includes a certain amount of waiting in that location
as well.

[The Rav sent these words of chiddushei Torah to his uncle,
the Brisker Rav, whose letter in response is appended to the
end of Chiddushei Maran Ri”Z HaLevi al HaRambam, dated 3 Elul
5681. The letter begins, ... v1anw »p>% nm M - “Behold, 1
have seen [a letter of] my precious [nephew, Rav Soloveitchik],
who explains ...” and proceeds to outline an entirely different

understanding of the nature of this halachah.] [See Rav Schachter on
the Moadim, Avodas Yom HaKippurim, section IV.]
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PARSHAS KEDOSHIM

THE NATURE OF ISSUR NIDDAH

.0NY 17PN DAY 1NN ... AP DR 1Y MT NYR DR 29V’ TR VR
A man who shall lie with a woman during her [menstrual]
flow, and has uncovered her nakedness ... the two of them
will be cut off from the midst of their people. (Vayikra 20:18)
OTH IN Parshas Acharei Mos and in Parshas Kedoshim, the
Torah places the prohibition of niddah in the midst of the
listing of the arayos (forbidden relatives). This seems to imply
that issur niddah is included in the category of giluy arayos
(illicit relations), which may be generally defined as an issur
bi'ah (prohibited cohabitation) that carries the punishment of
kares (and sometimes even misas beis din).

On the other hand, although kiddushin does not take effect
with an issur arayos, kiddushin does take effect with a niddah.
The Gemara in Kiddushin (68a) derives this from the passuk,
Yoy nnm onm - “her state of niddus shall be upon him”
(Vayikra 15:24). Since »nn is a form of the term n"n, which is
taken to mean “becoming married,” the passuk implies that
there is tefisas kiddushin (effectuated kiddushin) with a niddah.
Furthermore, whereas the union of issurei arayos produces
mamzeirus in the resulting offspring, this is not the case with
regard to a niddah (Yevamos 49a-49b).

Thus, the case of niddah is clearly an exception to the rule -
the question is in which direction. From one persepctive,
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these halachos - the ability to effect kiddushin and the absence
of creation of mamzeirus - indicate that issur niddah is not an
issur arayos. The exception, then, is that despite niddah not
being one of the issurei arayos, it carries a punishment of kares.
We may, however, understand niddah’s exception very dif-
ferently: Notwithstanding the fact that niddah is an issur ervah,
as evidenced by its associated issur kares, kiddushin does take
effect with a niddah, and such a union does not produce mam-
zeirus. These two points of view represent a fundamental
machlokes between Rabbeinu Tam and the Rambam.

Tosfos (Yevamos 2a, s.v. v’achos ishto) questions why, if a
woman is a niddah when she initially falls for yibbum upon the
death of her husband, she does not remain forbidden to the
yavam forever. Why is this situation different than that of
a yevamah who is the yavam’s wife’s sister, who remains in-
eligible for yibbum even if the yavam’s wife subsequently dies?
Rav Soloveitchik commented that in asking this question,
Tosfos clearly assumes that niddah is one of the arayos, and it is
therefore plausible to compare the case of a niddah to that of
an achos ishah (a wife’s sister). Just as in the case of achos ishah,
if at the time a woman falls for yibbum there cannot be zikah
(attachment) to the yavam due to the issur ervah of niddah, the
din of yibbum should not begin at a later time when the issur is
no longer present.

The Rav explained that Tosfos’s answer reflects a different
understanding of the issur niddah than the question implied.
Tosfos answers that issur niddah cannot be compared to the
issur of achos ishah, since achos ishah, like the other arayos, con-
stitutes a prohibition only to the yavam, whereas a niddah is
forbidden to every man. Rabbeinu Tam elaborates on this dis-
tinction in Sefer HaYashar (Chelek HaTeshuvos, Berlin ed., 5658,
siman 80), arguing that issur niddah is merely an issur bi’ah and
not an example of giluy arayos. As such, issur niddah is not ex-
cluded from the din of yibbum. In other words, the passuk of
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1Yy nnT 'nm, which teaches that there is tefisas kiddushin with
a niddah, also teaches that niddah is not an ervah.

As proof to this contention, Tosfos cites the universal nature
of the niddah prohibition, in contrast to the specific prohibition of
issurei arayos that affects certain men in particular - in this case,
the yavam. In this sense, Tosfos echoes the Gemara in Yevamos
(45b) that discusses why the child of a non-Jewish man and
a married Jewish woman is not disqualified as a mamzer. The
Gemara explains that this case is not analogous to eishes av
(a father’s wife), the source for deriving which unions create
mamzeirus. For an eishes av, there is no tefisas kiddushin only with
the father’s son; however, the same woman is in principle eligible
for kiddushin with other men. In contrast, a non-Jew is incapable
of effecting kiddushin with any Jewish woman.

The Gemara thus characterizes the status of mamzeirus as be-
ing the result of an issur of arayos, wherein kiddushin is ineffective
between a particular man and woman but would be effective
between them and others. A universal prohibition, in contrast,
indicates that the union under question is an issur bi’ah, which
does not create mamzeirus, and not an issur of giluy arayos. [Of
note, a different definition of mamzeirus emerges from the girsa of
Rav Hai Gaon in this Gemara, cited by the Rashba.] [See Eretz HaTzvi,
pp. 112-113 ]

Rav Soloveitchik pointed out that the Rambam disagrees
with Rabbeinu Tam as to the nature of issur niddah. The Rambam
(Hilchos Issurei Bi’ah 4:1) writes, n»yn 53 9RwI R0 M0 TN -
“The niddah is like all other forbidden relationships.” Thus, the
Rambam understands that the principle derived from nnT1 >nm
Y9y is that even though niddah is counted among the arayos,
there is nevertheless tefisas kiddushin.

Furthermore, the Rambam (Hilchos Ishus 4:12) writes that
although there is tefisas kiddushin with a niddah, it is inappro-
priate to be mekadeish a niddah. The Minchas Chinuch (Kometz
Minchah, mitzvah 206) explains that the Rambam here refers to



190 RAV SCHACHTER ON THE PARSHA 11

an issur d’oraisa that the Sefer HaChinuch describes - that it is
prohibited to perform a ma’aseh kiddushin with an ervah, even
if it cannot lead to tefisas kiddushin. Thus, the Minchas Chinuch
also recognizes that according to the Rambam, issur niddah is
an ervah, and that is why kiddushin with a niddah is improper.

The Keren Orah (Sotah 7a) writes that the issur of yichud
(seclusion) on a level of d’oraisa only exists between a man and
woman who are arayos to each other, not when there is merely
an issur bi'ah between them. [This is against the view of the
Perishah (Even Ha’Ezer 22:1) and Chazon Ish (Even Ha'Ezer 34:6).]
Thus, according to the Rambam’s classification of niddah as
an ervah, we might have expected an issur d'oraisa of yichud
between a niddah and her husband. Nevertheless, the Gemara in
Sanhedrin (37a) applies the notion referred to as nwwa no -
“hedged with roses” (Shir HaShirim 7:3) to the permissibility of
yichud with one’s wife when she is a niddah. The Gemara ex-
pounds this passuk to attest to the fact that the Jewish People
adhere to the Torah’s dictates, abstaining from marital relations
when a woman is a niddah: “They [Jews] will not make breaches
through a hedge of roses [that are red like dam niddah].”

Tosfos (s.v. haTorah) explains further that in the case of a
niddah, since a wife will eventually become permitted to her
husband, the husband can more readily refrain from any
prohibited act. This is not true in cases of a woman who will
always remain prohibited to him as an ervah; in such a case,
the temptation to sin is greater, and, consequently, a man may
not seclude himself with such a woman. Tosfos adds that the
leniency given to a niddah applies only to a couple which had
already engaged in marital relations; a newly married couple
may not be secluded if the wife is a niddah, because in that
situation as well, the temptation to sin would be greater.

Thus, the Gemara in Kesubos (4a) teaches that if a woman
became a niddah prior to entering the chuppah, before her
husband had cohabited with her, they must sleep separately;
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he sleeps among the men and she sleeps among the women.
The Rav felt that the implication of the Rambam’s presentation
of this halachah (Hilchos Issurei Bi’ah 22:1), along the lines of his
view that considers niddah to be an ervah, is that the issur
yichud in this case is a prohibition on a d’oraisa level (see the
concurring views of Divrei Yechezkel 16:3 and Lev Aryeh 1:24).

The Rambam’s view has further implications for the pos-
sibility of effecting nisu’in with a niddah. Chuppah is the formal
entry of a kallah, following kiddushin, into her husband’s do-
main for the purpose of nisu’in. The Rambam (Hilchos Ishus 10:2,
based on Kesubos 56a) maintains that entering the chuppah ef-
fects nisu’in only if the woman is re’uyah I'bi’ah (fit for marital
relations). Thus, if she is a niddah at the time of the chuppah, she
remains an arusah. The ishus (marriage) cannot be finalized,
since the chuppah is not one that is presently re’uyah I'bi’ah.

The Kesef Mishneh quotes the Ran, who rejects the Rambam’s
view on the basis of the opinion of Rav (Yevamos 57b), which
is accepted I’halachah, that m»0a% nawn w. In other words, there
is legal significance to a Kohen's chuppah with a woman dis-
qualified from Kehunah, such as a gerushah (divorcee), despite
the fact that she is einah re’uyah 'bi’ah. Chuppah with a niddah
should be no different!

We may suggest that the Rambam understands the require-
ment of chuppah hare’uyah I'bi’ah to exclude only a relationship
of arayos. Even though, as mentioned, there is tefisas kiddushin
with a niddah based on 9y nnm »nm, this exception is specific
to 7. One can effect kiddushin with a niddah despite her ervah
status. However, with regard to nisu’in, which serves to com-
plete the state of ishus, we revert back to the general principle
that ishus cannot be effected with arayos. Since a niddah is an
ervah, the Rambam holds that chuppah with a niddah does not
effectuate nisu’in. The case of gerushah to a Kohen, in contrast,
is an ordinary issur bi‘ah, and it therefore was never excluded
by the Rambam’s requirement of chuppah hare’uyah I’bi’ah.
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A further manifestation of the machlokes Rambam and Rab-
beinu Tam relates to whether the requirement of yehareig v’al
ya’avor - to allow oneself to be killed rather than transgress a
prohibition - applies to issur niddah.

Rebbi Akiva Eiger (Yoreh De’ah, 1571, s.v. mashma) notes
that the halachah of yehareig v’al ya’avor only applies to pro-
hibited relations associated with a punishment of kares. In
other words, only giluy arayos necessitates yehareig v’al ya’avor,
not a mere issur bi’ah.

Nevertheless, the Mechaber (Yoreh De’ah 195:17; see Shach 20)
cites Teshuvos HaRamban, who prohibits a doctor from taking
his wife’s pulse when she is a niddah. In other words, we do
apply the principle of yehareig v'al ya’avor to issur niddah and its
abizraihu (ancillaries), such as touching a niddah. This position
accords with the view of the Rambam, that issur niddah is an
issur of giluy arayos. [See Rav Tuvia Goldstein, Eimek Halachah
(3:49), who concludes against the psak of the Mechaber in this
major machlokes haPoskim.] [See Ginas Egoz, pp. 104-105.]
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TuM’AS KOHANIM FOR RELATIVES

DR 73 .1P0Ya RNV RY WA1Y DYR NINRI AR N2 DINOA YR INR
RNV 1Y L YOR 21PN 1IRYY

Say to the Kohanim, the sons of Aharon, and tell them: Each of
you shall not contaminate himself to a [dead] person among
his people; except for the relative who is closest to him ... to
her shall he contaminate himself. (Vayikra 21:1-3)

HERE IS a machlokes between Rebbi Yishmael and Rebbi

Akiva (Sotah 3a) as to whether the phrase xnv n% reflects
a reshus or a chovah. According to Rebbi Yishmael, the Torah
merely extends permission to a Kohen, who may be metamei him-
self for one of his close relatives. However, we accept the opin-
ion of Rebbi Akiva, that the Torah is expressing an obligation; a
Kohen must allow himself to become tamei upon the death of
a close relative.

[There are two other cases that involve a similar dispute
between Rebbi Akiva and Rebbi Yishmael: 1nwr nx 3y - “and
he had warned his wife” (Bamidbar 5:14), and ymayn nna ohyy -
“You shall work them forever” (Vayikra 25:46). They argue
whether the Torah merely permits a husband to warn his wife
from secluding with a man or a master to work his eved Cana’ani
without freeing him, or if the Torah obligates him to do so.]

When a Kohen becomes tamei for his close relative, we
may view the nature of the dispensation to waive the issur of
tum’as Kohanim as hutrah (permitted) or as dechuyah (overridden).
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Hutrah means that at the very outset, when the prohibition was
given, it never applied in a particular situation. If a prohibition
is dechuyah, however, the issur exists in principle in all situa-
tions. Only when the performance of a mitzvah comes into con-
flict with the issur do we recognize that the need to fulfill the
mitzvah pushes off the issur. [See essay for Parshas Tetzaveh.]

The Gemara in Berachos (20a) establishes the principle that
Biblical prohibitions always takes precedence over considera-
tions of kavod habriyos (human dignity), if the aveirah would be
violated actively. Accordingly, Rashi and Tosfos (s.v. shev) are
bothered by the din that a Kohen is obligated to become tamei
for a meis mitzvah (an unattended corpse) and for close rela-
tives. Here is a case in which the Torah indicates that consi-
derations of kavod habriyos actually supersede an issur d’oraisa!

To resolve this difficulty, Rashi explains that in allowing a
Kohen to bury a meis mitzvah or a relative, the Torah did not
override the issur of tum’as Kohanim. Instead, the nature of the
dispensation is hutrah; the issur of tum’as Kohanim was never
formulated with regard to these meisim. Indeed, this is the
simple reading of the passuk’s exclusionary clause, IRY5 DR 7
vor a1pn: The Torah only prohibited a Kohen to be metamei to
ordinary meisim.

Tosfos offers a different distinction to explain the exemption
granted a Kohen in these cases. The issur tum’ah is not directed
to all Jews, but rather only to a Kohen (and nazir), and, as such,
the demands of kavod habriyos more easily override it. Thus, ac-
cording to Tosfos, the issur of tum’as Kohanim for close relatives
is merely dechuyah; the need to participate in the mitzvah of
kevurah pushes off the issur.

A practical outcome of this machlokes may relate to the ques-
tion of whether a Kohen may be metamei for a relative not for
the purpose of kevurah - for example, on Shabbos. Here, there
is no mitzvah of kevurah to override the issur of tum’as Kohanim.
Thus, if tum’as Kohanim for relatives is merely dechuyah, a Kohen
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may be forbidden to come into contact with the meis without
cause (Tosfos, Pesachim 9a, s.v. b’shifchaso). On the other hand, if
a Kohen’s immediate relative is simply not included in the issur
tum’ah, he would be permitted, and even obligated, to be
metamei himself, even on Shabbos. There are two opinions cited
by the Mechaber (Yoreh De’ah 373:5) regarding this matter.

Rav Soloveitchik (Shiurim L’Zecher Abba Mari Z"1 I, pp.
40-47) noted that the Rambam in Hilchos Avel (2:15) clearly
views tum’as Kohanim for relatives as dechuyah, like Tosfos:
93% 1AIMn RS RN NT DPY IRMYN - “Tum’ah for relatives
is overridden, not permitted to all.” Yet, unlike Tosfos, the
Rambam understands that it is not the mitzvah of kevurah that
overrides the issur tum’as Kohanim, but instead the mitzvah
of aveilus. As the Rambam writes in the koseres (heading) to
Hilchos Avel: Yy 9axnm Rnonn 103 19981 Da1pn Yy Yarnnh
21790 - “[There is a mitzvas aseh] to mourn over relatives, and
even a Kohen becomes tamei and mourns over his relatives.”
The Rambam (2:6) writes further: »nw MmYar mxn nmn nnd
1277p 29N IRMOVN Y N7 - “How strict is the mitzvah of aveilus,
for [the issur] tum’ah was overridden for it with regard to
relatives.”

The source of the Rambam’s position connecting tum’as
Kohanim to aveilus seems to be the Beraisa cited in Mo’ed Katan
(20b): “All those [relatives] about whom it is stated in the
parsha regarding Kohanim that a Kohen must be metamei himself
for them, an avel mourns for them as well.”

As further evidence for this idea, the Rav pointed to the
exclusion of those executed by beis din from the din of tum’as
Kohanim (Hilchos Avel 2:8), despite the fact that there is a mitz-
vas kevurah regarding these meisim. Apparently, since there is
no aveilus for harugei beis din (Sanhedrin 46b), there is no
allowance for a Kohen to be metamei for them. Tum’as Kohanim
is dependent on the fulfillment of the mitzvah of aveilus.
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The Mishkenos Ya'akov (Yoreh De’ah 75) explains that the
principle of Yaxra Yp>nn a1 NaYn, that we rule in accordance
with the lenient opinion in the realm of Hilchos Aveilus, is
based on the correspondence between tum’as Kohanim and
aveilus. The Sifra (Emor, parsha 1) expounds 8nv’ 0% to teach
that a Kohen is not metamei for a meis who is only questionably
his relative, and this idea carries over to Hilchos Awveilus.
Therefore, we decide any doubt with regard to a halachah re-
garding aveilus leniently. This rule applies even on the first
day of aveilus, despite the view of many Rishonim that this is a
d’oraisa obligation (if both the death and the kevurah occur on
this day). [See B'Ikvei HaTzon, pp. 258-259.]

Rav Soloveitchik elaborated on this notion, explaining that
it is not merely that the mitzvah of aveilus overrides the issur
tum’ah. The connection between aveilus and tum’as Kohanim is
more fundamental - the Kohen actually fulfills the mitzvah of
aveilus through allowing himself to become tamei. In other
words, RnY’ nY serves as the source for the institution of kavod
habriyos, which is the basis of aveilus. In allowing himself to
become tamei, a Kohen demonstrates kavod hameis, and there-
by fulfills the mitzvah d’oraisa of aveilus (see Sefer HaMitzvos,
mitzvas aseh 37). [See Ginas Egoz, p. 95.]

Thus, unlike the view of Tosfos mentioned above, according
to the Rambam, the nihug aveilus to become tamei would apply
on Shabbos as well, even though there is no kevurah on this
day.

This is the explanation of a remarkable ruling of the Rambam
(Hilchos Avel 2:6) that the mitzvah of ®nv n% applies only to
male Kohanim, and not to Kohanos (or Leviyim and Yisraeilim).
Although the simple understanding of the passuk is that even
Kohanim are metamei to their relatives, the Rambam contends,
against the other Rishonim, that this allowance and obligation
devolves only upon Kohanim.
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The explanation is that a Kohen's act of becoming tamei is a
true expression of kavod hameis, since it involves chillul kedushas
Kehunah. Therefore, a Kohen in particular, who is usually pro-
hibited from coming into contact with a meis, is obligated to
become tamei for his relative. However, someone who is never
adjured regarding tum’as meis, such as a Kohenes, does not ex-
hibit any kavod hameis by becoming tamei, and therefore is not
commanded to do so.

The Rav added that in light of this analysis, we understand
why the Rambam must hold that the issur tum’as Kohanim is
dechuyah. Were the issur tum’ah considered hutrah, a Kohen,
similar to a Kohenes, would not be expressing kavod hameis by
allowing himself to become tamei. If, from the very outset, the
issur tum’ah was never formulated with regard to relatives, one
could not conclude m%ar mxn nmn nnd. Thus, according to
the Rambam, the Kohen is adjured regarding the tum’ah of his
relatives, but the mitzvah of aveilus overrides the issur. It is
specifically through his “violating” the issur tum’ah and pro-
faning his kedushah that a Kohen accomplishes his kiyum aveilus.

The Rambam (Hilchos Avel 2:15) provides another practical
difference that emerges from tum’as meis being dechuyah. He
writes that a Kohen is not permitted to be metamei himself to
another meis even at the time he attends to his dead relative.
Therefore, we should be careful to bury a Kohen’s dead relative
at the edge of the Beis HaKevaros so that the Kohen does not
need to enter the cemetery and become tamei from other graves
when he buries his meis (Yoreh De’ah 373:7; see Shach 12).

Rav Soloveitchik explained that this halachah stems from
the Rambam’s understanding that it is the kiyum aveilus that
overrides the issur tum’ah and permits the consequent chillul
kedushas Kehunah. If a Kohen were to be metamei to an unre-
lated meis, even if that were necessary in order to enable him to
bury his relative, that chillul kedushah would not accomplish a
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kiyum aveilus, since he has a mitzvah of aveilus only regarding
his own relative. According to the Rambam, the necessity of
kevurah (for a meis that has others to perform the kevurah) does
not permit chillul kedushas Kehunah. The mitzvah of ®nv> nY is
accomplished only when a Kohen mourns for his relative and
becomes tamei for his relative.

The Rav suggested that this discussion is also relevant to the
status of an onen, one who loses a close relative and is exempt
from performing all positive mitzvos. An onen may also not con-
sume kodshim, and the Rambam (Hilchos Avel 1:1) invokes this
issur as a source for the mitzvah d’oraisa of aveilus yom rishon.
In other words, like a Kohen's becoming tamei for his dead rela-
tive, the onen’s abstaining from consuming kodshim is similarly
a fulfillment of the mitzvah of aveilus. Tosfos (Berachos 17b, s.v.
v’eino mevareich) maintains that an onen is not allowed to per-
form any mitzvah until after the kevurah; he must focus his atten-
tion on his aveilus. By refraining from participating in mitzvah
observance, the onen demonstrates kavod hameis.

The Rav felt that we should employ an approach to the
onen’s injunction against fulfilling mitzvos that is in line with
the Rambam’s view that the issur tum’as Kohanim is dechuyah.
Accordingly, instead of assuming that an onen is exempt (and
prohibited) from performing mitzvos, perhaps we should argue
that an onen is obligated in mitzvos, but is commanded not to
fulfill them. If an onen were exempt from mitzvos, his failure
to perform them would not demonstrate any kavod hameis.
However, if he is obligated in mitzvos but must refrain from
performing them, his being mevateil the mitzvos serves as a
form of nihug aveilus. This corresponds to the Rambam’s under-
standing of the mitzvah of Xnv n% - that a Kohen is obligated to
“violate” the issur tum’ah and to be mechaleil his kedushas Kehu-
nah in order to demonstrate kavod hamesis.

The Maharshak (Tiferes Shmuel commentary on Rosh, Mo’ed
Katan, os 19) expresses an opinion along these lines. Our psak
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follows the opinion of the Maharam MiRotenburg that if one be-
comes an onen on Shabbos, he recites Havdalah on Sunday after
the kevurah, when his aninus concludes. The Rosh (Berachos 3:2)
cites the Maharam’s explanation, that the chiyuv Havdalah ex-
tends from Motza’ei Shabbos until Tuesday night. The Ma-
harshak, however, understands the halachah differently. The
recitation of Havdalah on Sunday is, in fact, a form of tashlumin
(compensation) for the Havdalah that he failed to fulfill on
Motza’ei Shabbos.

If an onen were considered to have been completely exempt
from Havdalah, he would not be eligible for tashlumin. The Ma-
harshak must therefore view the onen as being obligated in
Havdalah, but temporarily unable to fulfill that obligation be-
cause of his state of aninus. Thus, his situation is one of ones
(an unavoidable circumstance), and it qualifies for tashlumin
for the Havdalah that he missed. [See Ateres Tzvi and Kol Zvi, vol. 18,
“B’Inyan B’Dibbur Echad Ne'emru.”]

[With regard to a tefillah that an onen misses, if the state
of aninus extended throughout the entire zeman tefillah, there
would not be any chiyuv tashlumin (Yoreh De’ah 341:2). The
Pischei Teshuvah (18) discusses whether an onen whose relative
died in the evening and who failed to daven Maariv should
recite a tefillas tashlumin (compensatory Shemoneh Esrei) when
he davens Shacharis after the kevurah (if it is still before chatzos).
He cites the ruling of the Dagul MeiRevavah, that since in
this case he was obligated in Maariv when the evening started,
and he became an onen only later, he should recite a tefillas
tashlumin when he davens Shacharis.]

2 R 2
0’0 0.0 0‘0
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HETER MECHIRAH

219 naw PIRD Anawm
The land shall observe a Shabbos rest for Hashem. (Vayikra
25:2)

HERE IS an issur derabbanan of amirah I’nochri (instructing
a non-Jew to perform a forbidden activity) with regard to
performing melachah on Shabbos. The Gemara in Bava Metzia
(90a-90b) questions whether amirah I'nochri is a general rab-
binic prohibition that applies to all issurei Torah, leaving the
matter unresolved. The Ra’avad (Hilchos Kilayim 1:3) rules
stringently, maintaining, in disagreement with the Rambam,
that it is prohibited to have a non-Jew plant kilayim. Tosfos
(Rosh Hashanah 24b, s.v. sha’ani) concurs with the Ra’avad that

amirah 'nochri applies to all issurei Torah.

In the case of a Jew instructing a non-Jew to work his field
in Eretz Yisrael or renting his field in Eretz Yisrael to a non-
Jew during shemittah, it seems that there is a more serious
prohibition. The Gemara in Avodah Zarah (15b) draws a com-
parison between shevisas behemto (the resting of one’s animal)
on Shabbos and shevisas sadeihu (the resting of one’s field)
during shemittah. If a Jew provides a non-Jew with his animal
to perform melachah on Shabbos, he violates the issur d’oraisa
of shevisas behemto, not merely the issur derabbanan of amirah
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I'nochri. One must ensure that no melachah be performed with
his animal in Shabbos, even if he is not the one performing the
melachah.

The Tosfos Ri”d (s.v. amar; see also Minchas Chinuch, mitzvah
112) points out that the Gemara seems to have understood the
passuk of 19 naw yIRn Nnawy in this way as well. Thus, the
Torah requires that no melachah be performed on one’s field
during shemittah, and not only that one must personally abstain
from working the land. Accordingly, a Jewish owner of a farm
would violate an issur d’oraisa if he were to have a non-Jew
perform work on his farm during shemittah. Amirah ['nochri
during shemittah constitutes an issur d’oraisa, not merely an
issur derabbanan.

Many farmers in Eretz Yisrael employ a heter mechirah, in
which land in Eretz Yisrael is sold to non-Jews for the dura-
tion of the shemittah year in order to avoid the stringencies of
shemittah. One of the stipulations of the heter mechirah issued
in the late 1800s was that melachos (d’oraisa) could only be per-
formed on the land by non-Jews (Yeshu’os Malko, Yoreh De’ah 55;
Mishpat Kohen 67, 71:2-3). However, given the understanding
of 15 naw yarn nnawy that emerges from the Gemara, it is not
at all clear that hiring non-Jewish workers lowers the level of
the issur. As in the case of shevisas behemto on Shabbos, amirah
I'nochri to work one’s land on shemittah may be an issur d’oraisa.

The simple understanding of 19 naw yIxrn nnawn is that it
represents not only an issur aseh (a prohibition expressed as a
positive commandment), but a mitzvas aseh as well - to see to
it that all of one’s land lies fallow over the shemittah year. This
point may be significant with regard to the implementation
of the heter mechirah as well. Years ago, after the Medinah
was established, the Chazon Ish was opposed to relying on the
heter mechirah, and Rav Binyomin Mendelson, rav of Moshav
Komemiyut, explained that his position was related to the
mitzvah of 19 naw pIRN Nnawy (see V'Shavsah Ha'Aretz, p. 31).
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This stance can be best understood by means of examination
of the concept of ha’aramah, a legal fiction.

The sale of chametz to a non-Jew before Pesach is a ha’ara-
mah, since we generally have no real economic interest in
such a sale, and it is clear that we intend to buy the chametz
back from the non-Jew after Pesach. What is the propriety of
engaging in this ha’aramah?

The Gemara in Bechoros (3b) relates that Rav Mari bar Rachel
would transfer ownership of the ears of the firstborn animals in
his flock to a non-Jew (while they were still in their mothers’
wombs) to prevent the animals from receiving the status of
bechor. He used this tactic because he was concerned that if the
animals were to have kedushas bechor, he might mistakenly
commit a transgression by shearing the animals or working
them. Although Rav Mari did not, in fact, use these animals for
shearing or work, and although he gave the animals to
Kohanim as if they were subject to the laws of bechor, all of these
animals died. The Gemara explains that Rav Mari was punished
with the loss of his flock because he deliberately prevented the
firstborn animals from attaining kedushas bechor.

Tosfos (s.v. deka mafka) grapples with the Gemara’s conclu-
sion, as it was common in the times of the Ba’alei HaTosfos for
Jews to sell a portion of each kosher female animal in their
flocks to a non-Jew, in order to prevent the animals’ firstborn
offspring from attaining kedushas bechor. Tosfos defends the
practice by introducing a distinction regarding ha’aramah.

In the times of Rav Mari, the expertise existed to inflict a
mum (blemish) upon a firstborn fetus before it emerged from
the womb. Doing so would give the animal the status of a
blemished bechor, which could in turn be used to fulfill the
mitzvah of nesinah I’Kohen (giving it to a Kohen). The Kohen, too,
would have to treat the animal as sanctified, not shearing its
wool or working with it, but since it was disqualified from
being offered as a korban by virtue of its mum, it could be
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slaughtered and eaten. As a result of his sale of the firstborn
animals to a non-Jew, however, Rav Mari prevented them from
receiving any kedushas bechor at all. Thus, his act precluded the
possibility of the mitzvah of nesinah 1’Kohen, and it is inappro-
priate for one to engage in a ha’'aramah in order to avoid the
performance of a mitzvah.

However, a different situation existed for the Ba’alei Ha-
Tosfos, in whose time the expertise to inflict a mum upon a fetus
no longer existed. In their situation, if firstborn animals were
allowed to attain kedushas bechor, this would inevitably result in
people transgressing the stringent laws regarding a bechor. The
purpose of selling the animals to a non-Jew was to exempt the
firstborns from the laws of bechor, thereby preventing inad-
vertent transgression. Tosfos argues that one may engage in a
ha’aramah in order to avoid an issur. Ha'aramah to avoid an
aveirah is always permitted, since, in the end, no one will have
violated an issur.

The basis of our mechiras chametz follows the principle ad-
vanced by Tosfos. Although this sale is a ha’aramah, it is never-
theless perfectly acceptable, since it in no way affects the ful-
fillment of any mitzvah. The motivation behind the ha’aramah of
mechiras chametz is to avoid the transgression of ®xn 51y NRY Y2
(having chametz in one’s possession). Although the mitzvah of
tashbisu requires one to physically destroy his chametz on erev
Pesach, one fulfills that mitzvah regardless of whether one de-
stroys a large amount or a small amount of chametz (if that is all
he owns). The mechiras chametz does not include all of the
chametz in one’s possession; a small percentage of one’s chametz
is excluded, and the seller performs tashbisu with that chametz.
Thus, the ha’aramah helps one avoid violation of an aveirah; it
does not prevent one from performing any mitzvah.

Returning to shemittah, as we noted above, the simple
reading of 19 naw pIRnN nNnaw is that there is a mitzoah to let
every inch of land owned by a Jew in Eretz Yisrael lie fallow
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during shemittah. Accordingly, selling the land to a non-Jew,
aside from avoiding the violation of the issurim of shemittah,
results in the loss of an opportunity to fulfill this mitzvah. Thus,
unlike mechiras chametz, which is a ha’aramah to avoid violation
of R YAy RV 93, the heter mechirah is a ha’aramah that pre-
cludes the fulfillment of a mitzvah that would have otherwise
been fulfilled. Ha’aramah to avoid an aveirah is permissible, but
ha’aramah to avoid a mitzvah is not. This explains the opposition
of the Chazon Ish to the heter mechirah. [See B'Tkvei HaTzon, pp. 73-76.]

As mentioned, the mitzvah of 15 naw yarn nnaw is fulfilled
by anyone who owns a field in Eretz Yisrael and leaves it
fallow over shemittah. Thus, it is a worthwhile endeavor to
become a partner in a field before shemittah in order to fulfill
this mitzvah, a practice that has become more popular recently.
A similar practice has been employed with regard to the
mitzvah of zero’a, lechayayim, and keivah (the foreleg, jaw, and
maw). One may become a partner in a beheimah kesheirah
in Eretz Yisrael, and thereby fulfill the mitzvah of present-
ing these sections of the animal to a Kohen (see Kreisi U’Pleisi
and Yad Efrayim, Yoreh Dei’ah 61:21).

2 R R
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BRIS AVOS AND BRIS SINAI

TR DATAR P12 DR GRY PRY T2 DR R PP’ N2 DR 170N
MPN NRY TORN YVAVNI P21 Y7 ... DN 2PN PIRM NIIR PIRM
D'NYYI RYY DNORN RY DNYDIR PIRI DNNA NRT D) GRY .OWA) 1YY
MRRIN TVR DMNMVRT NI DAY NN ... DNR T2 1979 omYay

.DPYRY ONY NYPAY DN MY DINN PIRND DMIR
I will remember My covenant with Yaakov, and also My
covenant with Yitzchak, and also My covenant with Avraham
will I remember, and I will remember the Land. The Land will
be bereft of them ... because they were revolted by My ordi-
nances and because their spirit rejected My decrees. But
despite all this, while they will be in the land of their enemies,
I will not have been revolted by them nor will I have rejected
them to obliterate them, to annul My covenant with them ...
I will remember for them the covenant of the ancients, those
whom I have taken out of the land of Egypt before the eyes of
the nations, to be G-d unto them. (Vayikra 26:42-45)

N MANY OCCASIONS, Rav Soloveitchik explained that

Hashem made two brisos (covenants) with the Jewish
People (see Chameish Derashos, pp. 90-93). He made a bris with
Avraham, Yitzchak, and Yaakov, and He made a second bris
at Har Sinai. The tochechah in Bechukosai represents that se-
cond kerisas bris (sealing of the covenant), and it was pro-
claimed on the occasion of Ma’amad Har Sinai, after the Aseres
HaDibros. As the tochechah concludes, wDwawnm D'pINN NOR
0 972 YRIWY N2 P2y 102 T M R Minm - “These are the
decrees, the ordinances, and the teachings that Hashem gave,
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between Himself and Bnei Yisrael, at Har Sinai” (Vayikra
26:46).

The pessukim cited above appear at the conclusion of the
tochechah. The first passuk in the series - describing Hashem's
remembering the bris that He made with Avraham, Yitzchak,
and Yaakov - is undoubtedly a great source of comfort for the
Jewish People. Yet, that bris does not serve as the basis of re-
demption of the Jewish People, as this passuk is immediately
followed by further admonition. Apparently, the ultimate
ge’ulah is granted only on the strength of the second bris, made
with those who left Mitzrayim.

Based on an analysis of the different brisos, the Rav sug-
gested an interpretation to clarify the sequence of these pe-
ssukim.

The Ramban (Bereishis 26:5) offers a well-known solution to
the problem of the apparent breach of Torah law committed by
Yaakov when he married two sisters. The Ramban writes that
Yaakov, like his father and grandfather, observed the laws of
the Torah on a voluntary basis. However, his observance was
limited to when he was in Eretz Yisrael, and that is why he did
not refrain from marrying Rachel and Leah in chutz la’Aretz.

The Ramban (Vayikra 18:25) adds that Hashem arranged that
Rachel died on the road upon Yaakov’s entry to Eretz Yisrael so
that Yaakov would not reside in the Land with two sisters as
wives. This is also the Ramban’s explanation (Bereishis 48:7) for
why Yaakov did not bury Rachel alongside Leah in Me’aras
HaMachpeilah. In the words of the Ramban, “he would be
ashamed before his forefathers,” lest it appear to his ancestors
that even in Eretz Yisrael, he still regarded both women as his
wives. It was Leah who was entitled to burial in Me’aras Ha-
Machpeilah because she was the one married to him first,
permissibly.

The Rav suggested that the basis for the Ramban’s assertion
is the passuk in the aftermath of the Bris Bein HaBesarim:
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PINR PAUN TP NNN L PINR I P 12 002 NI DR MNpM
.DPYRY DNY M1 DY NNONRY Y10 PIR Y NR PINVN PIR DR

I will establish My covenant between Me and you and between
your offspring after you ... and I will give to you and to your
offspring after you the land of your sojourns - the whole of the
land of Cana’an - as an everlasting possession; and I shall be a
G-d to them. (Bereishis 17:7-8)

In this passuk, the bris that Hashem sealed with each of the Avos
is clearly linked with Eretz Yisrael. From the perspective of the
Bris Avos, kedushas Yisrael and kedushas ha’Aretz are inseparable.

The Rav understood this position in the context of a discus-
sion of the Mishneh LaMelech (Parashas Derachim, drush 1) as to
whether the halachic status of the Avos before Mattan Torah was
that of a benn Noach or that of a Yisrael. The Ramban maintains that
the resolution to this question involves a compromise position:
The Avos did indeed leave the status of bnei Noach, but only
when they resided in Eretz Yisrael, not when they were in chutz
la’Aretz.

The Rav explained that initially, in the time of the Avos,
Avraham'’s family was selected as the chosen mishpachah.
According to the Ramban, the bris signifying the bechirah of
mishpachas Yisrael, 7R 71, is dependent on residing specifi-
cally in Eretz Yisrael. Since the full measure of kedushas Yisrael
granted to the Avos by means of the Bris Avos was restricted to
Eretz Yisrael, when Yaakov returned to Eretz Yisrael and
attained the full status of “Yisrael,” Rachel had to die so that he
would not be married to two sisters.

In contrast to the bechirah of mishpachas Yisrael, the bris as-
sociated with Mattan Torah was sealed with the Jewish Nation,
and on that occasion, upon acceptance of the full weight of the
taryag mitzvos, the Jewish People became the Chosen Nation.
This was a fulfillment of Hashem’s words to Moshe even before
yetzi’as Mitzrayim, y5 *> DanR »nnpn - “I shall take you to Me
for a People” (Shemos 6:7). Indeed, as Rav Soloveitchik was
fond of quoting from Rav Sa’adyah Gaon’s Emunos VeDe’os
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(ma’amar 3), PMIIN2 ROR NMIR NNMR PR - “Our nation is not a
nation except through her Torah.”

Unlike the Bris Avos, the Bris Sinai, forged between Hashem
and Am Yisrael, is not restricted to Eretz Yisrael. It binds the
Jewish People to Hashem and His Torah wherever the nation
may find itself. As proof, the Rav cited the passuk stated in
anticipation of Ma’amad Har Sinai:

931 AYD Y TP NI DR DNINWYY YNP IYNYN YINY DR N
JpaRA Y399 pvn

And now, if you hearken well to Me and observe My covenant,
you shall be to Me the most beloved treasure of all peoples, for
Mine is the entire world. (Shemos 19:5)
From the perspective of Bris Sinai, a Jew’s kedushah stays with
him wherever he is. It is above time and place.
Rav Soloveitchik elaborated on the enduring impact of the

Bris Avos based on a comment of the Gemara in Kesubos (110b):
MO IMT PIRY ININD TN 931 PIYR 1D WV NI IMIT HRIY? PIRL 17N DI

YR 19 pRY - “Whoever dwells in Eretz Yisrael is considered to
be one who has a G-d, and whoever dwells outside the Land, is
considered to be one who has no G-d.” He explained that we
find many pessukim in the Torah that demonstrate that the Bris
Avos was never replaced or superseded by the Bris Sinai. For
example, in the passuk at the conclusion of the tochechah, »nam
MR PIRM ... 2pY’ MMa nR, Hashem alludes to the earlier bris
even after the broader Bris Sinai was sealed. In other words,
even after the Bris Sinai, the Bris Avos remains in effect and can
serve as a source of kedushas Yisrael. [See Rav Schachter on the Moadim,
Kapparas Yom HaKippurim sections III-1V ]

It emerges that a Jew who resides in Eretz Yisrael may be
labeled with both kedushas Avos and kedushas Sinai, whereas a
Jew in chutz la’Aretz must suffice with merely the single kedushas
Sinai. He lacks the kedushas Yisrael of the Bris Avos, which is
bound to kedushas ha’Aretz. This may be what Chazal allude to in
stating that a Jew in chutz la’Aretz is “like one who has no G-d.”
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The Rav noted that there are certain mitzvos that only
apply in Eretz Yisrael because they are strictly agricultural in
nature. However, there are other mitzvos, such as eglah arufah,
semichah, and kiddush hachodesh, that are unrelated to the land
per se, yet nevertheless only apply in Eretz Yisrael.

When the Rambam (Hilchos Sanhedrin 4:6) cites the halachah
that semichah may only be conferred in Eretz Yisrael, he writes
that “all of Eretz Yisrael that was settled by the olei Mitzrayim
(in the days of Yehoshua) is fit for semichah.” This is most sur-
prising, because we generally assume that the kedushah rishonah
bestowed at the time of Yehoshua was nullified; only those
areas endowed with kedushah through the subsequent kedushah
sheniyah at the time of Ezra currently possess kedushas ha’Aretz.
Thus, the boundaries acceptable for conferring semichah should
have been limited to the areas settled by the olei Bavel, for only
that land enjoys kedushas ha’Aretz.

The Radvaz, quoting the Kaftor VaFerach, explains the Rambam
by distinguishing between two distinct aspects of the unique-
ness of Eretz Yisrael. Using the terminology of Rav Moshe
Soloveitchik, Eretz Yisrael possesses a kedushas ha’Aretz,
necessary for the application of the mitzvos hateluyos ba’Aretz
(agricultural mitzvos), such as terumos and ma’asros. In addition,
we recognize the concept of shem Eretz Yisrael, the status of
Eretz Yisrael. The Rambam in this ruling teaches that the shem
Eretz Yisrael applies to any land that was once sanctified with
kedushas ha’Aretz, even if it no longer possesses that kedushah.
It is specifically in the land that acquired a shem Eretz Yisrael in

which semichah may be conferred. [See Nefesh HaRav, 1994 ed., pp. 79-82;
Rav Ahron Soloveichik, Kedushas Eretz Yisrael V'Shem Eretz Yisrael, Beis Yitzchak
vol. 34, pp. 49-54; Rav Schachter on the Parsha, Parshas Lech Lecha.)

The connection between the mitzvos hateluyos ba’Aretz and
kedushas ha’Aretz is clear. These obligations only devolve on
produce that grew in a land endowed with the kedushah of
Eretz Yisrael. This is not the case, however, for eglah arufah,
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semichah, and kiddush hachodesh. As mentioned, these have no
connection to kedushas Eretz Yisrael, only to shem Eretz Yisrael.
The restriction of these mitzvos to Eretz Yisrael is not a func-
tion of the land of Eretz Yisrael, but rather the person who
lives in Eretz Yisrael. These mitzvos may not be fulfilled in
chutz la’Aretz because a Jew in chutz la’Aretz lacks the kedushah
of the Bris Avos.

In light of the preceding analysis, the Rav clarified the se-
quence of the pessukim at the conclusion of the tochechah. The
first passuk in the series is a reference to the Bris Avos and its
relationship to Eretz Yisrael, 192t pIRm ... 2py’ 'm12 nR 'nIdN.
As we noted earlier, this bris is restricted to the Jew in
Eretz Yisrael; it lacks the capacity to redeem the Jew who has
been exiled. Thus, despite Hashem’s remembering the Bris
Avos, the Torah immediately records additional pessukim of
admonition, which describe further transgression and galus:
DYWAY NYYI SMPN NRY TORN MVAWAI 11’21 1Y) ... DAN 2PN PIRM.

Nevertheless, the Torah assures us, DNYNa NRT D) 983
DNR M2 997 oMYaY onhYy)a 8D DNORN RY DRank yara. What,
then, is the basis of this consolation and the ultimate redemp-
tion of the Jewish People? The next passuk provides the an-
Swer: DIXN PIRN DNMIR MRRIN TUR DNIVRI N2 onY non. Even
in galus, when the Bris Avos ceases to function, Hashem still
remembers the Bris Sinai that was sealed with “those whom
I have taken out of the land of Egypt.” The bris with the Jew-
ish Nation is universal. It remains intact in chutz la’Aretz,
no matter where the Jewish People go, and it is that bris

that ensures the redemption of the Jewish People from galus.
[See Divrei HaRav, 2010 ed., pp. 264-265.]
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PARSHAS BAMIDBAR

SHEVET LEVI IN THE ARMY

INR DNIRAXD DMIR ITPON HRIW2 RAX R¥Y YD 1YY MY DMVY j1an
JNRY

From twenty years of age and up - everyone who goes out to
the army in Israel - you shall count them according to their
armies, you and Aharon. (Bamidbar 1:3)

CCORDING TO the simple understanding, the purpose of
the census in Parshas Bamidbar was to prepare for war, as
implied by the instruction to count Y7972 Rax r¥Y 3. Based on
this assumption, Rashi derives from this passuk that no one
under the age of twenty may be drafted into the army.
Therefore, the fact that a census was not taken of Shevet Levi,
DRIW 111 TIN2 RYN RY DWRI NRY TIpan R "% non nR IR - “But you
shall not count the tribe of Levi, and you shall not take their
census among Bnei Yisrael” (Bamidbar 1:49), lends support to the
well-known opinion of the Rambam (Hilchos Shemitah V'Yovel
13:12) that Shevet Levi is exempt from joining the Jewish army:

Why did the Levi not receive a portion in the inheritance of Eretz
Yisrael and in its spoils with his brethren? Because he was set
apart to serve Hashem, to minister unto Him, and to instruct the
people in His just paths and righteous judgments, as it is
written: "They shall teach Your ordinances to Yaakov and Your
Torah to Israel" (Devarim 33:10). Therefore, they were separated
from worldly affairs. They do not wage war like the rest of the
Jewish People, and they do not inherit land.
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In recent years, the next halachah in Hilchos Shemittah V'Yovel
(13:13) has often been quoted by various roshei yeshiv’ah with
regard to the army service of bnei yeshivah. In that halachah, the
Rambam expands the charge of Shevet Levi to anyone who
wishes to dedicate himself to continuous Torah study:

MR NI N2TI IR DNPN ORI HIN WRY YR 93 RIR 7191 N9 VIV RN

VTP WIPNI T M0 . 3TN INIVY T 185 TIYH HT1anY wTn wam
DY ML DNIYY NN IPHN T N DWTP

Not only Shevet Levi, but each and every man from all walks
of life whose spirit moves him to dedicate himself, and his
knowledge makes him understand to separate himself, to
stand before Hashem, to minister, and to serve Him ... he is
thereby consecrated as Holy of Holies, and Hashem will be his
portion and his inheritance forever and ever.

Anyone is able to become an “honorary member” of Shevet Levi,
and perhaps this distinction extends to abstention from partici-
pating in the army as well. [The Chazon Ish (Orach Chaim 114:3)
points out that if we need more fighters to win a war, everyone
is obligated to come to the aid of their brethren, even if they are
usually exempt from fighting in a milchemes reshus.]

This argument is significant, as although the Gemara in
Nedarim (32a) excludes talmidei chachamim from the draft, that
statement does not refer to all bnei yeshivah.

The issue of Shevet Levi’s exemption from army service is
not a simple matter, however. In fact, other Rishonim do not
seem to agree with the Rambam. For example, Rashi (Bamidbar
1:49) cites two other reasons for Shevet Levi’s exclusion from the
census in Parshas Bamidbar, ignoring the obvious explana-
tion that its constituents are not drafted into the army. Obvi-
ously, Rashi feels that Shevet Levi did, in fact, participate in
the army.

This difference of opinion is further evident in Parshas
Matos, where the Torah instructs Bnei Yisrael to assemble an
army to wage war against Midyan:
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101Y 9HR .PPTNA T NP NNY TR YY PR RAND DYWIR DOINRN IXONN
a5R HRIW? 1AYRN 10NN .RAXY INHVN HRIYW MOVN YIH nvnh 9o
.RAXONHYT 9HR VY DIV AVNY

Arm men from among yourselves for the army, that they may

be against Midyan to inflict Hashem’s vengeance against

Midyan. A thousand from a tribe, a thousand from a tribe, for all

the tribes of Israel shall you send to the army. So there were

delivered from the thousands of Israel a thousand from each

tribe, twelve thousand armed for the army. (Bamidbar 31:3-5).
Rashi’s girsa of the Sifrei (157) is that the phrase Y%7w mvon 3%
comes to include Shevet Levi in contributing one thousand
soldiers. There was a total of only twelve thousand soldiers,
even though Shevet Levi was represented, because Menashe and
Efraim were counted as the single shevet of Yosef. The Rambam,
however, has an alternate girsa of the Sifrei (also maintained
by the Gra), which states that Shevet Levi was excluded from
participating in the war effort and that Menashe and Efraim
must have each contributed one thousand soldiers.

On the assumption that Shevet Levi is drafted into the army,
there is a further question with regard to Kohanim. In the
Mafteichos in the back of the sefer Binyan Shlomo (siman 57), Rav
Shlomo HaKohen (Av Beis Din of Vilna in the late 1800s and
the magi’ah of the Vilna Shas) mentions a chiddush that he had
written to his brother, Rav Betzalel HaKohen, on this topic. The
Binyan Shlomo suggests that according to the view of the Sefer
HaChinuch (mitzoah 603) that women, who do not serve in
the army, are exempt from hearing Parshas Zachor, which de-
scribes waging war against Amalek, the same may be true for
Kohanim. Since Kohanim may not come into contact with the
dead, they too may be unfit for the army and may be similarly
exempted from Parshas Zachor. Accordingly, perhaps a Kohen
should not serve as the ba’al korei for the leining of Parshas
Zachor, since only one who is equally obligated in a mitzvah is
able to discharge another person’s obligation in that mitzvah
(Rosh Hashanah 29a).
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Rav Betzalel applies his brother’s chiddush to explain how the
Chachamim during Bayis Sheini could establish Yom Nikanor on
the thirteenth of Adar as a minor Yom Tov on which fasting
was prohibited (Ta’anis 18b). According to Rabbeinu Tam (cited
by the Rosh, Megillah 1:1), Ta’anis Esther (also the thirteenth of
Adar) was instituted much earlier, in the days of Mordechai
and Esther, when the Jews assembled for public fasting and
davening as they sought to defend themselves against their
enemies. If so, how could the later Chachamim annul the earlier
takanah of a ta’anis on this day? Rav Betzalel answers that Yom
Nikanor may have been instituted only for Kohanim, who, in
this analysis, were not included in the takanah of fasting on
Ta’anis Esther because they did not take part in the related
battle.

During World War I, the British government turned to
Chief Rabbi of the United Kingdom Joseph Hertz and asked
his opinion regarding drafting Kohanim into the British Army.
A great debate ensued when he permitted the participation of
Kohanim in battle, as Rav Yitzchak Halevi Herzog disagreed
based on the Rambam cited above (see Rav Shmaryah Menashe
Adler, Mareh Kohen 3:147;, Rav Shlomo Yosef Zevin, L'Or Ha-
Halachah [5764 ed.], p. 58).

One source in support of the position that Kohanim may be
drafted is the Mishnah in Sotah (44a), which lists the prohibited
marriages of an almanah to a Kohen Gadol and a gerushah to
an ordinary Kohen as the sort of aveiros on account of which
a soldier returns from the battlefield. Similarly, the Gemara in
Kiddushin (21b) questions whether the leniency of yefas to’ar, the
permissibility of a Jewish soldier to have relations with a gentile
captive, applies to a Kohen, as it does to a Yisrael. The Mordechai
(Gittin 432) seems to cite this Gemara as indicating that Kohanim
do participate in the army (see Doveiv Meisharim 3:69).

A related discussion centers around whether a Kohen who
took someone’s life in battle is disqualified from reciting



BAMIDBAR 215

Birkas Kohanim, as the Gemara in Berachos (32b) derives from
the passuk, W50 ©MT DT ... DIN VY DOYR DA DIVIAD -
“And when you spread your hands, I will hide My eyes from
you ... your hands are full of blood” (Yeshayah 1:15), that a
Kohen who has killed a person may not confer Birkas Kohanim.

Rav Ovadiah Yosef (Yechaveh Da’as 2:14) discusses this
question specifically regarding chayalim in Tzahal who kill the
enemies of Israel during battle. He points out that there is a
machlokes haPoskim as to whether this halachah applies to taking
the life of a non-Jew. Furthermore, if a Kohen is forced to kill,
he would remain fit to duchen. Rav Ovadiah therefore argues
that an Israeli soldier, who fulfills a great mitzvah by fighting
to protect the Jewish People, should certainly be permitted to
duchen even if he kills in battle.

Rav Soloveitchik, however, felt that a chayal who is respon-
sible for someone’s death, even while defending the Jewish
People, is unfit to duchen. He noted that Pinchas certainly acted
properly in killing Zimri and Kazbi, yet the Zohar (Pinchas 214a)
questions how he could subsequently function as a Kohen. In
this context, the Rav cited Hashem’'s words to Dovid HaMelech
regarding the building of the Beis HaMikdash:

Dovid said to Shlomo: “My son, I had in mind to build a
House for the Name of Hashem, my G-d. But the word of
Hashem came to me, saying, “You have shed much blood and
have made great wars; you shall not build a House for My
Name’s sake, for you have shed much blood upon the
ground before Me.”” (Divrei HaYamim I 22:7-8)

The simple reading of this passage is that it is referring to the
blood of the enemies of Yisrael, yet Hashem nevertheless pre-

vented Dovid HaMelech from building the Beis HaMikdash.
[See Nefesh HaRav, 1994 ed., p. 132.]
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EMUNAS CHACHAMIM

JNYR NLYN 7 YR VR TPYR NINRI HRIY? 011 OR 727
Speak to the Children of Israel and say to them: Any man
whose wife shall go astray. (Bamidbar 5:12)

HE PARSHA OF SOTAH is the only instance in which the

Torah promises that a miracle will occur. Generally, we

follow the principle of ©1n 5y Pamo PR - “we do not rely upon

a miracle,” but here the husband may rely on the sotah-water
to ascertain the innocence or guilt of his wife.

The Mishnah in Eduyos (5:6) records that Akavya ben Ma-
halalel, in contrast to the opinion of the Chachamim, expound-
ed the clause, Y87 "2 58 1717, to teach that this miracle was
promised only to those born as Jews (Rashi, Berachos 19a).
Thus, Akavya excluded the wife of a ger or of a freed eved
Cana’ani, who has the status of a ger, from the sotah procedure.

In support of their view, the Chachamim cited an incident that
occurred in Yerushalayim, in which Shemayah and Avtalyon,
who officiated as the Nasi and Av Beis Din in the generation
preceding Hillel and Shamai, administered sotah-water in such a
situation. To this, Akavya disparagingly replied, mpwn xnnT -
“They [Shemayah and Avtalyon] gave her [sofah-water] to drink
because they were similar [to her],” being descendants of geirim
themselves (Gittin 57b; Yoma 71b). The Mishnah describes that
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these words caused a fierce reaction. Akavya, despite his being
a great man, was placed in niduy (excommunication), and he
actually died in that state. The beis din placed a large stone on
his coffin to serve as a token of stoning, signifying that he died
because of the curse of the niduy.

What was so bad about Akavya’'s statement? Apparently,
Akavya accused Shemayah and Avtalyon of advancing their
opinion in favor of geirim since they themselves descended
from geirim. In other words, they decided the halachah this way
in order to make a self-serving point about equality for geirim.
According to the Mishnah, the punishment for expressing such
an attitude is nothing less than niduy!

Emunas Chachamim entails believing that honest talmidei
chachamim develop their views based on what they think the
halachah should be, and not as a result of their personal biases.
One is not permitted to impute socio-economic or political con-
siderations into the minds of talmidei chachamim and claim that
those factors directed them to a particular psak.

Years ago, whenever Sukkos followed a shemittah year,
there would be two consecutive advertisements in the Yiddish
newspapers. Satmar chassidim would place an ad asserting that
since the heter mechirah (the sale of parts of Eretz Yisrael to non-
Jews in order to avoid the stringencies of shemittah) is not
reliable, one should be careful not to buy esrogim that grew in
Eretz Yisrael. A second ad would be placed by the Mizrachi,
quoting Rav Soloveitchik, stating that one should purchase
these esrogim and support the yishuv in Eretz Yisrael that year,
just as in other years.

There were always those who commented that they could
have predicted the halachic positions of these rabbonim. After all,
the Satmar Rebbe, being an anti-Zionist, would certainly dis-
qualify these esrogim, whereas Rav Soloveitchik, the honorary
president of the Mizrachi, would surely approve of their use!
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The truth of the matter is, however, that the pesakim had no-
thing to do with Zionism. The Satmar Rebbe’s view was based
on the fact that an esrog must have a heter achilah (Sukkah 35a),
and Rabbeinu Tam (Tosfos, Yevamos 122a, s.v. shel) maintains
that since the Torah demands that all produce be left for the
public during shemittah, meshumar produce (produce that
was guarded in the field during shemittah) may not be eaten.
Therefore, one would not fulfill the mitzvah with esrogim grown
through reliance on the heter mechirah.

Rav Soloveitchik’s heter was similarly based on halachic
reasoning. First, the opinion of Rabbeinu Tam that guarding
fruit during shemittah renders it forbidden is not necessarily
accepted ['halachah (see Igros Moshe, Orach Chaim 1:186, 5:42;
Chazon Ish, Shvi’is 10:6, s.v. v’esrogin). Second, even according
to Rabbeinu Tam, an esrog hameshumar is not classified among
the ma’achalos assuros (forbidden foods), like an esrog of orlah.
Rather, one may not eat such an esrog since by doing so, he
thereby participates in the violation of not making shemittah
produce hefker. This does not confer a change of status on the
esrog itself, which remains an item that has a heter achilah. [See
Nefesh HaRav, 1994 ed., pp. 83-84.]

As we saw from the Mishnah in Eduyos, it is not proper to
have the attitude that non-halachic concerns affected a psak ha-
lachah. Assuming that the Satmar Rebbe and Rav Soloveitchik
were honest talmidei chachamim, one must have the emunas Cha-
chamim that they were expressing their honest halachic opinions,
completely free of outside considerations.

2 R 2
LA X R X
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THE SHVIL HAZAHAV

N HILCHOS DEI'OS (perakim 1-3; see also Shemoneh Perakim,

perek 4), the Rambam formulates his famous principle known
as shvil hazahav - “The Golden Mean.” The Rambam writes that
proper conduct demands that one follow the “middah beinonis,”
a middle path between two extremes. For example, one should
practice some restraint with regard to his desires, as that is the
middle path between overindulgence and abstinence. Similar-
ly, one should act generously, as that is the median between
stinginess and extravagance. A person acquires good charac-
ter by habituating himself to behave in accordance with the
Golden Mean.

The Rambam adds that if a person sees that he has a pre-
dilection for leaning towards a certain negative character
trait, he should correct himself by practicing the opposite
extreme, until he learns to remain in the derech habeinonis. It is
necessary to take this extreme measure because a shift to the
middle path would not be sufficient to “cure his affliction.”
Once he reaches this state of equilibrium, however, he should
turn away from the extremes and continue following the
middle path.

The Rambam (1:5) writes that acting in this fashion is a
fulfillment of the mitzvah of 3772 na%m - “And you shall go
in His ways” (Devarim 28:9), listed among the very first
mitzvos in the Rambam’s Sefer HaMitzvos. In fact, this middle
path is the “derech Hashem,” regarding which Hashem singled
out Avraham Avinu, recognizing that Avraham would instruct
his children to behave in this fashion (Bereishis 18:19).

Shadal (Shmuel Dovid Luzzato) attacked the Rambam for
incorporating ideas that he gleaned from Greek philosophers
like Aristotle into his sefarim. One of the concepts that the Ram-
bam was accused of copying is the principle of conducting



220 RAV SCHACHTER ON THE PARSHA 11

oneself according to the Golden Mean. In defense of the Ram-
bam, the Maharitz Chayes wrote the essay Tiferes L’Moshe, ex-
plaining that although the Rambam’s presentations may have
utilized Aristotelian terminology, the Rambam always based
his ideas on sources in Chazal.

It seems that the source for the Rambam with regard to ad-
hering to the middah beinonis is the Gemara in Sotah (2a), quoted
by Rashi (Bamidbar 6:2) in commenting on the juxtaposition of
the parsha of nazir to the parsha of sotah:

19PYP2 NVID ARITN YOIV 7Y MY .NVID NWIAY T NYWIS 1ONDI NS
0N 10Xy P

Why was the passage of the nazir put adjacent to the passage
of the sotah? To tell you that whoever sees a sotah in her state
of disgrace should take upon himself to abstain from wine
[by becoming a nazir].
Since it may have been wine that brought the sotah to this
state, one should limit his consumption of wine to prevent the
mood of levity that might lead him to immorality.

This statement must be understood in light of the Gemara in
Ta’anis (11a). Interpreting the passuk, wa11 Sp RON VRN PHY 91 -
“And [the Kohen] shall provide him atonement for having
sinned regarding the soul” (Bamidbar 6:11), Rebbi Elazar Ha-
Kappar explains that a nazir is called a chotei for depriving
himself of the pleasure of drinking wine. Indeed, the Mesillas
Yesharim (Middas HaPerishus, perek 13), citing the Yerushalmi
(Kiddushin 4:12), writes that after a person dies, he will be
held accountable for every permitted thing that his eyes saw
and of which he did not partake. Hashem desires that we en-
joy all of the pleasures that He created in the world, and it is
therefore considered improper that the nazir abstains from
wine. In other words, the nazir is considered a chotei precisely
because he has not conducted himself according to the middah
beinonis, but has instead favored an extremist approach. Ha-
shem wants a person to partake of wine in moderation, and
becoming a nazir is deemed excessive.
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Thus, the exception expressed by the Gemara in Sotah proves
the general rule of the Rambam. The extreme approach of the
nazir is warranted only as a reaction to his being confronted
by a n%pYpa nvio. Indeed, one who finds himself in a par-
ticularly promiscuous society may properly take the posi-
tion of total abstention from wine and refrain from indulg-
ing in anything even remotely related to giluy arayos. Like-
wise, if one lives in a generation in which theft and cheat-
ing are pervasive, he should tilt disproportionately in the
opposite direction. He should be overly scrupulous in mon-
etary matters, even when halachically permissible, in order
to counteract the outside influences. Absent these extreme
situations, however, it is clear from Chazal that the shvil ha-
zahav is the optimal course of conduct.

0, K7 7
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SEFER BIFNEI ATZMO

ANRY AN . PIRD PIDIL 0N
When the aron would journey ... And when it rested. (Bamidbar
10:35-36)
HE GEMARA IN SHABBOS (116a) cites a machlokes Tan-
na’im as to how many “Chumashim” comprise the Chami-
shah Chumshei Torah. We accept the opinion that there are in
fact a total of seven sefarim in the Torah, as the inverted nunim
found before and after the section of PIRN VI *n7 indicate
that these pessukim are to be regarded as a sefer bifnei atzmo,
a book unto itself. Thus, Sefer Bamidbar is actually made up
of three sefarim - the portion of Bamidbar that precedes this
section, the section of pIrN w11 *nn itself, and the portion
that follows it. In accordance with this opinion, the Gemara
quotes the passuk, nyaw n1ny naxn - “[Wisdom] has hewn
out her seven pillars” (Mishlei 9:1), representing the seven
sefarim of the Torah.

There is a halachah derived from the fact that the section
of PIRN w11 'nn has the status of a sefer bifnei atzmo. The
Gemara above teaches that if a sefer of Tanach became worn
out, such that its writing was erased, as long as there remains
a minimum of eighty-five intact letters, similar to the parsha of
MIRD Y011 ', the sefer retains the status of kedushas kisvei
hakodesh.
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What is the significance of labeling the section of 12 77
RN as a sefer bifnei atzmo? It seems that this represents the
idea that the Torah is able to travel from one continent to
another and that it can be applied in all generations; the aron
“travels.” Despite the fact that the world changes at such an
accelerated pace, the dinei haTorah are as relevant today as
they always were.

Throughout the generations, the principal method em-
ployed in paskening a sheilah was being Xn>m% x’n%n nnn -
comparing one case to another, the case at hand to an estab-
lished precedent. A posek seeks to accurately select the appro-
priate halachah that most resembles the current situation. For
many years, Acharonim in Galicia and Hungary utilized this
style of psak halachah in their sefarim of sheilos u'teshuvos. They
would cite earlier teshuvos, and their discussion centered
around whether the circumstances of the sheilah they had been
sent were analogous to one teshuvah or another.

However, this method is difficult to implement in a fast-
changing world. If merely superficial similarities are used
in evaluating the various cases, one may easily draw the in-
correct conclusion. Instead, it became more appropriate to
employ a different approach, based on reasoning. Thus, in
the Lithuanian teshuvos of the past hundred years, starting
from the time of Rav Chaim Ozer Grodzinsky, rather than
paskening by analogy, a system of paskening by analysis was
developed. Rav Moshe Feinstein, for example, first seeks to
elucidate the underlying principles of the relevant Gemaros
and Rishonim. After clarifying the definitions of the halachah,
the psak in the particular case presented to him emerges
logically.

As an example, in the 1800s, when electric bulbs first
began to be used widely, the Maharsham (2:247) held that
turning on lights on Shabbos could not possibly be a melachah
d’oraisa of hav’arah (kindling), since these lights did not exist
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in the Mishkan from which we derive the thirty-nine for-
bidden melachos of Shabbos. We have however accepted Rav
Chaim Ozer Grodzinsky’s dissenting opinion (Achiezer 3:60),
that heating a metal filament until it glows constitutes a
melachah of hav’arah (Rambam, Hilchos Shabbos 12:1).

In fact, Rav Soloveitchik reported that Rabbi Chaim Ozer
would routinely use an electric bulb for Havdalah in order to
demonstrate how strongly he felt that electricity should be
treated exactly like fire from the perspective of Halachah.
With the strength of Torah SheBe’al Peh, we can adapt halachos
that were originally formulated millenia ago and apply them
to the modern world. [See Nefesh HaRav, 1994 ed., p. 156.]

Along these lines, Maseches Sofrim (16:5) teaches that if the
entire Torah would have been committed to writing, it would
not be a dynamic Torah, but, instead a rigid one that is “etched
in stone.” Torah SheBe’al Peh, with its concomitant rabbinic in-
put, allows the Halachah to keep pace with an ever-changing
world.

Thus, after an aliyah, we recite the berachah: 15 1m VR
12102 Y1 DY »M Nk NN - “Who gave us the Torah of truth
and implanted eternal life within us.” We praise Hashem for
giving us not only a nnaR N, a reference to the text of Torah
SheBichsav, but also for providing us with the ability to de-
velop a “living” Torah SheBe’al Peh, a n5y »n, that Chachamim
in later generations can use to evaluate new situations (Orach
Chaim 139:10, Bei’'ur HaGr"a).

The Halachah does not change, but the application of a
previously held halachah may have changed due to a different
set of circumstances. Through an understanding of the under-
pinnings of the Halachah, the dinei haTorah relate to every era
and location. Thus, the same halachic system that was valid
two-thousand years ago in the days of the Gemara is relevant

nowadays as well, despite completely different conditions.
[See Rav Schachter on the Parsha, Parshas Toldos.]
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The Torah is able to travel. It transcends time and place, and
it applies in each generation, to every society. This was a recur-
rent theme in many of Rav Soloveitchik’s derashos (see Chameish
Derashos, pp. 111-113). He would make the point by stating, “If I
would have been the Rambam, I would have written a fourteenth
ikar ha’emunah (Principle of Faith): This Torah can be fulfilled
under all conditions, and it has significance in every country
in the world and in every period in history.” The pessukim of
NIRN M2 ', especially their special status as a sefer bifnei
atzmo, convey this message. [See Nefesh HaRav, 1994 ed., p. 276.]

2 Y R
0.0 0.0 0‘0

THE DUAL ROLE OF
THE BEIS DIN HAGADOL

HRIW NP VR DYV 2D NADR
Gather to Me seventy men from the elders of Israel. (Bamidbar
11:16)
CCORDING TO THE RAMBAM (Sefer HaMitzvos, mitzvas
aseh 153; Hilchos Kiddush HaChodesh 5:1-2), kiddush ha-
chodesh (sanctification of the new moon) and ibbur hashanah
(intercalation of the year) must be carried out under the aus-
pices of the Beis Din HaGadol (High Court). If so, how is it
that we sanctify the months nowadays, when we lack the
presence of a Beis Din HaGadol (see Ramban, Hasagos to Sefer
HaMitzvos)?

In his first yahrtzeit drashah, Rav Soloveitchik explained
(Shiurim L’Zecher Abba Mari 2”1 1, pp. 129-131, 137-139; Kovetz
Chiddushei Torah, pp. 52-56) that there are two parshiyos re-
garding the Beis Din HaGadol in the Torah. One parsha describes
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the role of the Sanhedrin as the final legal authority, as deci-
sors of Halachah:

12 PPYR T N2 IWR DIPNN YR IOP NNPY ... 0OWNY 927 N RYY D
20aWNN 73T DR 2 1IN VI ..

If a matter of judgment is hidden from you ... you shall rise
up and ascend to the place that Hashem, your G-d, shall choose
... You shall inquire and they will tell you the word of judg-
ment. (Devarim 17:8-9)

In Parshas Beha’alosecha, however, we find a second parsha with
regard to the Beis Din HaGadol, which describes its capacity to
act as the representative of Klal Yisrael:

12NN TYIN KNR YR DMIR NPT ... YRIY? NP WIR DPIY Y NADR
0PN RYNI NN IRV ... JOY DY

Gather to Me seventy men from the elders of Israel ... take
them to the Ohel Mo’ed, and have them stand there with you
... And they shall bear the burden of the people with you.
(Bamidbar 11:16-17)

The Rav noted the precise wording of the Rambam to de-
monstrate this second role of the Sanhedrin. The Rambam in
Hilchos Melachim (5:6) writes that for a conquest to qualify as a
kibbush rabbim (communal conquest) of Eretz Yisrael, it must
be conducted under the auspices of the Beis Din HaGadol, »a 5y
11 ma. Yet, in Hilchos Terumos (1:2), in describing the same
halachah, he writes that the conquest must be %> 277 nyTn.
Both of these descriptions are identical, the Rav explained,
because the opinion of the Sanhedrin represents the opinion
of the tzibbur (congregation) as a whole. In this sense, the
Sanhedrin fills a role akin to that of the Congress in the United
States.

The Rav explained that when the Rambam holds that kid-
dush hachodesh requires the authorization of the Sanhedrin, it is
not in its capacity as the Supreme Court of the Jewish People,
rendering the final legal decision on a given halachic ques-
tion. Kiddush hachodesh does not necessarily involve a compli-
cated psak halachah, requiring the greatest legal minds of the
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Jewish Nation. Rather, the necessity of the involvement of
the Sanhedrin in the process of kiddush hachodesh is due to its
second role - that the Sanhedrin’s decision represents the
majority opinion of the Jewish Nation.

The Rav elaborated by explaining that the responsibility of
kevi’as halu’ach ultimately rests upon the entity of Klal Yisrael.
This is how the Gemara in Berachos (49a) interprets the conclu-
sion of the middle berachah of the Yom Tov Amidah, SR wTpn
oM - “Who sanctifies Yisrael who, in turn, sanctify the
Yomim Tovim.” We do not recite oantm Y70 17 01 w1pn be-
cause, in fact, it is Klal Yisrael that is responsible to be mekadesh
the Yomim Tovim.

When there is a Beis Din HaGadol, it performs this function
acting on behalf of Kial Yisrael. When a Beis Din HaGadol is not
available, however, the mitzvah reverts back to Klal Yisrael itself.
When its members recite birkas hachodesh and observe the dinim
associated with Rosh Chodesh (Ya’aleh V'Yavo, Mussaf, Hallel,
seudah), they demonstrate that the day is Rosh Chodesh and
sanctify it as such.

In fact, the Rambam, both in Sefer HaMitzvos and in Hilchos
Kiddush HaChodesh (5:13), contends that it is particularly the
Jews living in Eretz Yisrael who are responsible to be mekadesh
the chodesh. Those Jews, even if they constitute a small fraction
of the world Jewish population, are the ones who are classi-
fied as “Klal Yisrael,” and it is the body of Klal Yisrael that is
assigned the role of being mekadesh the chodashim (Avnei Nezer,
Orach Chaim 314:4). [See Eretz HaTzvi, p. 231.]

The Rambam claims that there is a Halachah L’Moshe MiSinai
that in the absence of the Beis Din HaGadol, the mitzvah is in-
cumbent upon Klal Yisrael. The Ramban (Sefer HaMitzvos, Ha-
sagos, mitzvas aseh 153) questions this assertion, arguing that
such a Halachah L’Moshe MiSinai does not appear anywhere
in the Talmud. To this, the Brisker Rav (Kuntres MeiChiddushei
Maran Ri”z HaLevi al Inyanei Kiddush Hachodesh Yoma V’Sukkah,
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Hilchos Kiddush HaChodesh 5:1) responds that this is in fact the
meaning of the Gemara’s reference to the M2yn o, “the secret
of intercalation” (Rosh Hashanah 20b, as explained by Rabbeinu
Chananel in the name of the Ge’onim).

Accordingly, we understand that in the Rambam’s view,
when the Beis Din HaGadol ceases to exist, the responsibility
of kevi’as halu’ach shifts back to Klal Yisrael. Klal Yisrael has

the ability to sanctify the months in place of the Sanhedrin.
[See Rav Schachter on the Parsha, Parshas Bo.]

2 R 2
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MINYAN FOR
DEVARIM SHEB’KEDUSHAH

JIRTA IYIN DY N0 TY
How long shall this evil congregation exist. (Bamidbar 14:27)

ASED ON THIS PASSUK, the Gemara in Megillah (23b) es-

tablishes that devarim sheb’kedushah (matters of sanctity) -
such as Kaddish, Kedushah, and Barchu - require a quorum of
ten men.

The term n7y in this passuk has the connotation of ten men,
since of the twelve meraglim, only ten, the nyan N1y, gave an
evil report about Eretz Yisrael.

On this basis, the Mishnah in Sanhedrin (2a) establishes
that a beis din for the purpose of dinei nefashos (capital crimes)
is composed of twenty-three dayanim. The passuk states,
NTYN XM ... NTYN e - “And the congregation shall judge
... And the congregation shall save” (Bamidbar 35:24-25),
implying that dinei nefashos require that the beis din include
an N7y that argues to convict and an 11y that argues to acquit.
The Mishnah explains that since each nTy represents ten da-
yanim, we know that we must have at least twenty dayanim.
Given that a two-vote majority is necessary to convict and
a beis din cannot consist of an even number of dayanim, we
arrive at a total of twenty-three.
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The Gemara in Megillah proceeds to connect the term Ny
with the word 7, as found in the passuk referring to the rebelli-
ous congregation of Korach, nxrn nTwn 7mn 120 - “Separate
yourselves from amid this congregation” (Bamidbar 16:21).
Therefore, when the passuk instructs, Y87’ 1 N2 NVTYN -
“And I shall be sanctified among the Bnei Yisrael” (Vayikra 22:32),
it indicates that a davar sheb’kedushah, through which Hashem is
to be sanctified, requires a minyan of ten men.

The Mishnah Berurah (Orach Chaim 55:47) quotes a teshuvah
of the Rambam (Pe’eir HaDor, siman 71) regarding whether Ka-
raites may count for a minyan for devarim sheb’kedushah. The
Rambam contends that an apikores who does not believe in the
veracity of Torah SheBe’al Peh and the statements of Chazal
cannot be mitztareif to (join) a minyan.

Of note, Rav Moshe Feinstein (Igros Moshe, Orach Chaim 1:23)
argues that Chazal (Arachin 15a) comment that the meraglim
were themselves apikursim, as they understood the spies’
words, nn RN pr 2 - “for it is stronger than we” (Bamidbar
13:31), to mean, “for it is stronger than Him.” The meraglim here
made a heretical statement, intending that the nation of Cana’an
is stronger than Hashem. Nevertheless, the meraglim constituted
an N7y, indicating that apikursim do, in fact, count towards a
minyan.

We usually assume, however, that we learn from the me-
raglim merely that an N7y consists of ten men, but not ne-
cessarily that individuals such as the meraglim themselves
would constitute a minyan. This begs the question, however,
of why the meraglim serve as Chazal’s source that ten men are
required for devarim sheb’kedushah, especially if the meraglim
themselves would not have actually qualified for a minyan!

Perhaps we may suggest an answer based on the idea that
the principal place for the tziruf (combination) of Klal Yisrael is
in Eretz Yisrael, the National Homeland of the Jewish People.
The Avnei Nezer (Orach Chaim 314:4) writes that this idea is
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implicit in the Rambam’s Sefer HaMitzvos (mitzvas aseh 153).
The Rambam writes that kiddush hachodesh (the sanctification of
the month) and ibbur hashanah (the intercalation of the year)
are functions that the Sanhedrin may perform only in Eretz
Yisrael. He adds that if a Jewish presence were ever to cease
to exist in Eretz Yisrael, nxt mwyn 95p5 nv9n - “G-d should
forbid this from occurring,” we would be unable to establish
a day as Rosh Chodesh (and, by extension, Yom Tov) based
on the calculations of Jews in chutz la’Aretz, because this func-
tion must be executed by the kahal of Klal Yisrael. The Jews of
chutz la’Aretz have kedushas Yisrael, but they do not constitute
Klal Yisrael. [See Rav Schachter on the Parsha, Parshiyos Lech Lecha, Bo,
Ki Savo.]

Rav Soloveitchik (Divrei Hagus V’Ha’arachah, pp. 114-115)
explained that, essentially, all of Klal Yisrael is required for
the recitation of devarim sheb’kedushah: HR3w> 12 N2 NVTPI.
Kaddish, Kedushah, and Barchu may be recited in the presence
of a minyan of ten men because they represent the entirety of
Klal Yisrael. At the time of the travels in the midbar, the twelve
meraglim were the only Jews who had ever visited Eretz Yisrael,
and, as we noted, it is only in Eretz Yisrael that we can speak of
a tziruf of Jews. The Jews outside of Eretz Yisrael, though they
may be numerous, are only considered yechidim (individuals).
This may be why the Gemara chose to derive the halachah that ten
men are required for devarim sheb’kedushah from the meraglim -
since they had the distinction of having been in Eretz Yisrael,
and they therefore represent the body of Kial Yisrael.

2 Y R
0.0 0.0 0‘0
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MACHANEH YISRAEL

.D222MR 71a% 193N RYY D132 T PR 13 19YN YR

Do not ascend, for Hashem is not in your midst! And do not
be smitten before your enemies. (Bamidbar 14:42)

FTER THE INCIDENT of the meraglim and the decree that

the current generation of Bnei Yisrael would not merit to
enter the Land, there was a group of ma’apilim who defiantly
insisted on advancing to Eretz Yisrael. Moshe Rabbeinu warned
them that they would not succeed in conquering the Land, since
the Shechinah would not be with them. The passuk indicates that
if the Shechinah is absent, the Jewish People cannot be successful
in conquering Eretz Yisrael. Apparently, in 1948, when the Jews
won the War of Independence, the Shechinah was in their midst.
Despite the fact that many of the fighters were irreligious, the
Shechinah accompanied the Jewish army and enabled them to be
victorious.

The fate of every other country is governed by the rules and
regulations of history, and this includes their wars and associ-
ated conquests. Russia can wage war and seize the Ukraine
without the presence of the Shechinah. The Jewish People’s con-
quest of Eretz Yisrael, however, falls within the realm of ruch-
niyus. The kibbush ha’Aretz in the days of Yehoshua originally
endowed Eretz Yisrael with its kedushah (Rambam, Hilchos Beis
HaBechirah 6:16). Thus, kibbush ha’Aretz is not merely a historical
event, but a mekadeish, and it is ineffective unless the Shechinah
is present.

The Chazon Ish (Orach Chaim 114:1) writes that the halachic
definition of machaneh Yisrael (Jewish army encampment),
which is relevant to a number of halachos discussed in the
Gemara in Eiruvin (17a), is a Jewish army sponsored by a Jewish
government that wages war in Eretz Yisrael. The Yerushalmi
(Eiruvin 1:10; cited by Rabbeinu Chananel, Eiruvin 17a) raises the
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question of how many soldiers need to be present in a given
location to constitute a machaneh Yisrael. The Chazon Ish, based
on a comment of the Maggid Mishneh (Hilchos Eiruvin 1:3), rules
that only if there are ten soldiers gathered together does the
group constitute a machaneh.

In other words, in the same way that ten Jews join togeth-
er for a davar sheb’kedushah based on the principle, 7wy ’a %3
XM RNow - “The Divine Presence rests on every assembly of
ten Jews” (Sanhedrin 39a), ten Jewish soldiers assembled for
battle to fight milchemes Hashem on behalf of the Jewish People
bring the Shechinah in their midst. Accordingly, the Chazon Ish
maintains that the ten soldiers must be individuals who would
qualify for a minyan for a davar sheb’kedushah; an apikores would
not be eligible to create a status of machaneh Yisrael (as per the
Rambam, Pe’eir HaDor, siman 71).

Some individuals should leave the battlefield under the
category of 2250 71 X0 WwRA N - “Who is the man who is
frightened and faint of heart” (Devarim 20:8). According to one
Tannaitic opinion, this refers to one who is fearful on account
of the aveiros he has committed (Sotah 44a). The success of the
Jewish army depends on the participation of the Shechinah, and
the Shechinah will only “feel comfortable” among a minyan of
tzadikim. Waging milchemes Hashem on behalf of Klal Yisrael is
considered a davar sheb’kedushah.

Therefore, the Torah instructs the Jewish soldiers to be care-
ful to cover their excrement and to dress properly out of re-
spect for the Shechinah. As the passuk states:

VYT TN 1PM 71aY PANR NN 7980Y 7ann 2992 PPann PROR T
PINRD VY 12T MY T2 AR RN

For Hashem, you G-d, walks in the midst of your camp to
rescue you and to deliver your enemies before you; so your
camp shall be holy, so that He shall not see a matter of
nakedness among you and turn away from behind you.
(Devarim 23:15)
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Interestingly, the Gemara (Berachos 25b; Shabbos 150a) de-
rives the halachos of cleanliness and proper dress with regard
to davening and learning Torah from this passuk, which ap-
pears in the Chumash in the context of machaneh Yisrael. The
Netziv (Ha'amek Davar) raises the question of how Chazal
derived these halachos from the requirements that pertain
specifically to Jewish soldiers. Apparently, since the Torah
promises that the Shechinah will be present when a minyan of
soldiers fights “Hashem's battles,” the Gemara applied these
restrictions to davening and learning, as they are also asso-
ciated with hashra’as haShechinah.

2 R R
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L’CHATCHILAH D’ORAISA

21191 125N NR DININA
When you raise up its best from it. (Bamidbar 18:30)

HE PORTION one separates for terumah or challah should

be in close proximity, 9mmn 10, to the produce or dough
on whose behalf it is separated (Challah 1:9). If someone desig-
nates terumah from distant produce and the produce is in
existence, the hafrashah (designation) takes effect bedi’eved
(post facto), but one may not I’chatchilah (optimally) designate
terumah for produce that is located elsewhere.

The Mechaber (Yoreh De’ah 331:26) rules that if different batches
of produce are in the same room in uncovered receptacles, one
may separate terumah from one kli on behalf of the others. The
Vilna Gaon (Bei'ur HaGr”a 325:8) disagrees, however, and pro-
vides the following guidelines: If different batches are placed in
uncovered keilim, the principle of qp1nn 1n requires that the keilim
touch each other. If the keilim are covered, one may not separate
from one for the other at all. If the produce is not contained in
keilim and one is not adamant about keeping them separate, one
may separate terumah from one batch for the others if they are in
one room, even if they are not touching.

Rashi (Gittin 30b, s.v. mukaf) and Tosfos (s.v. litrom, v’chi) dis-
agree as to whether the qpmn n requirement is a gezeirah de-
rabbanan or min haTorah. Rashi writes that the Chachamim issued
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the gezeirah out of concern that if someone designates terumah
from distant produce, that produce might no longer be in exis-
tence, having been destroyed or ruined, when the terumah was
designated. This would render the hafrashah meaningless, and
whoever would then eat the produce at hand would violate the
issur of eating tevel (food from which no terumah has been taken).
Mid’oraisa, one may rely on the chazakah (status quo) that the dis-
tant produce still exists, but miderabbanan, the Chachamim added
this stringency in order to be certain that the hafrashah is effec-
tive.

Tosfos disagrees and maintains that it is a din d’oraisa that one
should be mafrish 9pmn n. Indeed, the Sifrei expounds the pas-
suk, Y301 15N NR DIN1 - “when you raise up its best from it”
(Bamidbar 18:30), to teach that one should separate terumah only
72mnn 10 - “from that which is attached.” Since we already know
that one may not be mafrish from produce that is still attached
to the ground, the Sifrei must be describing the din of qpmn in.
This drashah is apparently what Tosfos refers to in claiming
that 9pmn 1 is a din d’oraisa. [The Gr”a and the Netziv, in their
commentaries on the Sifrei, changed the girsa from 92700 1 to
anamnn 0 - that one should take the ferumah from the choicest
part of the crops, as the word 12%n in the passuk implies. How-
ever, a recently published manuscript, Sifrei im Peirush Meyuchas
L’'HaRa’avad (piska 122), concurs that 9pmn 11 is what the Sifrei
calls 9mnn n.]

The machlokes Rishonim may be understood in light of a prin-
ciple advanced by Tosfos (Niddah 66b, s.v. kol hara'uy), who dis-
tinguishes between a matir, whose purpose is to remove a cer-
tain state, and a mitzoah.

With regard to the former category, if there is a condition
that is not me’akeiv (essential), we do not require that condi-
tion even I'chatchilah. Take, for example, the case of a tevilah in
a mikveh that removes a person’s tum’ah. Must the water of the
mikveh enter the beis hasetarim (the areas within the cavities of
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the body)? Since a tevilah that does not satisfy this condition
renders a person tahor bedi’eved (Niddah 66b), the tevilah must be
acceptable lechatchilah without it as well.

A get that permits a woman to remarry is similarly a matir.
That is why there is no hiddur mitzvah (beautification of a
mitzvah-object) to write a get on an expensive piece of parch-
ment; a get is not a mitzvah at all. Thus, whenever the Halachah
states that a particular get is kasher bedi’eved (Gittin 86a), that is
an indication that it is also kasher I’chatchilah (and any disquali-
fication under discussion is merely miderabbanan).

Along these lines, when considering an issur d’oraisa, it is
not logical to differentiate between [I’chatchilah and bedi’eved.
For example, the halachah is that one may not cook in a kli used
for non-kosher food that is presently eino ben yomo (not used for
hot food in the last twenty-four hours), but if one did so, the
cooked food remains kosher. This cannot be a din d’oraisa. Mi-
d’oraisa, a kli is either completely kosher or completely non-
kosher. Instead, the explanation of this halachah is that the food
cooked in a kli that is eino ben yomo remains kosher because
the non-kosher flavor that was absorbed in the kli becomes
unpalatable by the following day and is nosen ta’am lifgam
(contributes an unfavorable flavor to the food). Nevertheless,
the Chachamim introduced a gezeirah not to cook in such a kI,
lest one come to use a kli ben yomo (used that day for non-kosher
food) (Avodah Zarah 76a).

In the realm of mitzvos, however, we may find conditions
that one should fulfill I’chatchilah, but which, bedi’eved, do not
affect the kiyum hamitzovah if they are not met. A case in point is
the mitzvah of tzitzis. Most Rishonim hold that the absence of
techeiles strings does not disqualify the white strings (Menachos
38a). In other words, the mitzvah bishleimusah (in its complete
form) consists of the full complement of techeiles and white
strings. If one lacks techeiles, since it is a non-critical element
of the mitzvah, he fulfills the mitzvah shelo bishleimusah, in an
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incomplete fashion. The existence of a stipulation that is re-
quired only [’chatchilah, but not necessary bedi’eved, indicates
clearly that we are dealing with a mitzvah.

Since Tosfos claims that the halachah of qpyn n is d’oraisa,
Tosfos must assume that hafrashah of terumah is a mitzvah, not
simply a matir of the issur tevel on the produce. That is how it is
possible to find a I'chatchilah d’oraisa with regard to hafrashah;
I’chatchilah, the terumah must be taken qpnn 0, but bedi’eved, it is
acceptable if it is not qpmn . On the other hand, perhaps Rashi
was compelled to conclude that the requirement of qpnn n is
merely miderabannan, since Rashi understands hafrashah as a
matir, and it is not possible to have a I’chatchilah d’oraisa with
regard to a matir. If 9pynn 1n were a din d’oraisa, a hafrashah that
is not 9pnn 1 would be disqualified even bedi’eved.

Along the lines of Rashi’s approach, the Magen Avraham
(Orach Chaim 8:2) writes that hafrashah of challah is not a mitzvah;
it is only performed to prepare the food for consumption.
Therefore, he explains, the berachah may be recited while seat-
ed, even though the berachah over a bona fide mitzvah like tzitzis
is preferably recited in the standing position. The Taz (Yoreh
De’ah 1:17) disagrees and maintains, like Tosfos, that it is a mitz-
vah to be mafrish terumah, even if one is not interested in eating
any of the produce.

Rebbi Akiva Eiger, referencing the Magen Avraham, questions
the Taz's premise and argues that one who has no interest in
consuming the fevel produce would have no need to be mafrish
terumah (although once terumah is separated, there is certainly a
mitzvas nesinah to give it to the Kohen). The Maharsham (Da’as
Torah, Orach Chaim 8:1, Yoreh De’ah 1:7) lists numerous sources in
the Rishonim with regard to this major machlokes.

Interestingly, the KIi Chemdah (Parshas Shelach, 5695 ed., p. 120,
s.v. v'im kein) suggests that a passuk in Yechezkel (44:30) implies
a compromise position: 1’7’ ©12% DYMMIN Yo 53 NMIN YN
2 YR 1972 N7nY 119% Unn DMy VRN - “All terumah of
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any kind, of all your terumah gifts, shall be for the Kohanim; and
you shall give the first portion of your dough to the Kohen, to
bring a blessing to rest upon your home.” Thus, perhaps sepa-
rating challah is a bona fide mitzvah that one should actively
perform in order to then give it to a Kohen, and not because he
wishes to partake of the remaining dough. In contrast, hafrashas
terumah is merely a matir, performed to sanction subsequent
achilah. The Kli Chemdah writes that he saw this comment in the
writings of one of the ge’onei Lita, among the talmidei haGr”a,
who attributed this distinction to the Gr”a.

A similar discussion relates to the shechitah required to
permit an animal’s consumption. The Gemara in Chullin (27a)
teaches that although bedi’eved it is sufficient to sever the
majority of each of the two simanim of an animal (the windpipe
and the esophagus), I’chatchilah one should sever the entire
siman. The sefer Lev Aryeh points out that the Rishonim disagree
as to whether severing the entire siman represents a I’chatchilah
d’oraisa or only a gezeirah derabbanan, enacted as a precaution-
ary measure lest the shochet fail to sever the majority of the
siman (see Chasam Sofer and Meromei Sadeh, Chullin 20b).

We may explain the machlokes along the lines of our analysis
above. If shechitah serves only as a matir, there cannot be a
I'chatchilah d’oraisa to sever the entire siman. Based on the
principle of rubo kekulo (the majority is viewed as the whole),
severing the majority of a siman is sufficient, and there is
nothing gained by severing it entirely. However, if shechitah
is indeed a mitzvah (for someone who wishes to eat meat; see
Rambam, Sefer HaMitzvos, mitzvas aseh 146, as opposed to the
view of the Ra’avad; Kesef Mishneh, Hilchos Shechitah 1:1), it is
quite understandable to require the severing of the entire siman
I'chatchilah in order to fulfill the mitzvah bishleimusah, and not

to rely on rubo kekulo. [See Rav Schachter on the Haggadah, pp. 55-58,
regarding drinking a full kos for the arba kosos.]
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If a woman’s husband died without children, and she is not
interested in remarrying, the Acharonim (see Beis Shmuel, Even
Ha’Ezer 165:9; Pischei Teshuvah 7) debate whether there is a need
to arrange a chalitzah for her. Perhaps chalitzah is required only
if the almanah wishes to remarry, in order to remove the zikah
(attachment) to the yavam that prohibits her to others. The mach-
lokes is generally understood to revolve around the question of
whether chalitzah is a mitzvah or functions merely as a matir.

In this context, Rav Eizel Charif (Eimek Yehoshua, siman 23)
cites the comment of the Tosfos in Niddah cited above. Of the
three components of chalitzah - removing the yavam’s shoe,
rekikah (spitting), and kri’as hapessukim - only the first is essential
to the validity of a chalitzah (Yevamos 105a). The fact that there is
a l'chatchilah d’oraisa - to perform rekikah and kri’as hapessukim -
clearly indicates that chalitzah, aside from serving the role of
matir, is also a bona fide mitzvah. The Maharit (quoted in Be’eir
Heitev, Even Ha'Ezer 169:47) concurs, as he forbids a woman in
the state of aninus (when one loses a close relative and is not
allowed to perform any positive mitzvos) to participate in a cha-
litzah. According to this approach, perhaps, the mitzvah of chali-
tzah should always be executed, even if the yevamah is not inte-
rested in remarrying and does not require the heter of chalitzah.

[This argument alone does not prove conclusively that an
almanah must always perform chalitzah, however, since the mitz-
vah of chalitzah may be a conditional mitzvah. In this sense,
chalitzah may be comparable to shechitah (in the view of the
Rambam), which is a mitzvah, but only for one who wishes to eat
meat. Similarly, even though chalitzah is indeed a mitzvah, the
obligation to perform the mitzvah may only apply in a situation
where the yevamah wishes to remarry.] [See Ginas Egoz, pp. 9-12.]

2 R 2
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KOL YISRAEL AREIVIM

S57IR2 VR Y31 HMIRD YR RaN Y HMIR2 MmN’ ') DIR NINN NRT
.00 NYaY RNY?

This is the teaching regarding a man who dies in a tent:
Anything that enters the tent and anything that is in the tent
shall be tamei for seven days. (Bamidbar 19:14)

MEIS is metamei through magga (contact), massa (carrying),
and ohel. There are three types of ohel - when a person
passes over a meis, when a meis is passed over a person, and
when a person and a meis share a common roof, referred to
as ohel hamshachah.
The Gemara in Yevamos (61a; Bava Metzia 114b) cites the
opinion of Rebbi Shimon ben Yochai with regard to a non-
Jewish corpse:

DTR STPYIN IRY 2IRY JNRY INRIYV HMIRD PRAVA PR DI 1T M2
DR PP1IP D22013 77290 PRI DR PP DNR LONR

The graves of non-Jews do not transmit tum’ah by way of a
roof. For it is stated [in relation to the nation of Israel]: “Now,
you My sheep, the sheep of My pasture - you are oir!”
(Yechezkel 34:31). You [Israel] are referred to as nTR, but non-
Jews are not referred to as DR.

In our parsha, the Torah uses the term bR to describe a meis
that transmits tum’as ohel, indicating that these laws apply
specifically to meisei Yisrael, who may be called nTR, and not
to meisei akum.



242 RAV SCHACHTER ON THE PARSHA 11

Nevertheless, both the Mechaber and the Rama (Yoreh De’ah
372:2) write that the proper practice is for Kohanim to abstain
from entering a non-Jewish cemetery.

One reason for the chumrah is that there may be a Jewish
meshumad who is buried in the non-Jewish cemetery, and such
a meis certainly does render a Kohen tamei through tum’as ohel
(see Tashbeitz 3:323, who records that Rabbeinu Peretz HaKohen
observed this practice in Barcelona). Furthermore, despite the
fact that the majority opinion is in accordance with the view of
Rebbi Shimon ben Yochai (Avnei Nezer, Yoreh De’ah 466:16), we
are stringent to adhere to the view of Tosfos (Yevamos 61a, s.v.
mimaga), who paskens against Rebbi Shimon and rules that meisi
akum are metamei b’ohel.

A third way to explain this halachah relates to the very de-
finition of the issur of tum’as Kohanim. Instead of viewing the
issur as an injunction to avoid becoming tamei from a meis, we
may suggest that the nature of the issur is to avoid nn% mapnn
- coming in contact with a corpse. Therefore, even if non-Jew-
ish meisim are not metamei b’ohel, it may still be forbidden for
Kohanim to enter an ohel with a non-Jewish meis, since a Kohen
is prohibited from nearing a meis, even if he will not thereby

make himself tamei. [See B'Tkvei HaTzon, pp. 232-238; Rav Schachter on the
Parsha, Parshas Emor.]

The idea that the issur entails coming in contact with a meis,
and not necessarily becoming tamei, may explain a number of
halachos.

The Shach (Yoreh De’ah 371:1) cites a comment of the Rokei'ach
regarding the entry of a Kohen's pregnant wife into a room in
which a meis is present. If the fetus inside her is male, there
should be an issur for an adult to actively cause this Kohen to
become tamei. (There is no issur of contact with a dead body
upon female Kohanos.) We derive this from the passuk at the
beginning of Parshas Emor, DOR NINRY IR 21 D270 YR NNR
YRy RNV RY WA - “Say to the Kohanim, the sons of Aharon, and



CHUKAS 243

you shall say to them, ‘To a [dead] person he shall not become
impure among his people”” (Vayikra 21:1). The redundant use
of the word “say” enjoins the adults with regard to the minors:
DIVPN YY DT PRTNY NNk MR (Yevamos 114a).

The Rokei’ach rules leniently in this case on the basis of
it being considered a Rp’av pav (double doubt). First, we are
unsure whether the pregnancy will go to term with a live baby;
the woman may miscarry. Second, even if a baby will be born,
it may be a female. [If the doubts in the case of the ®p»av pav
are easily discernible, or certainly if one already knows that the
Kohen’s wife is pregnant with a male fetus, the leniency of the
Rokei’ach should not apply.] The Magen Avraham (Orach Chaim
343:2) questions this statement of the Rokei’ach based on the
Gemara in Chullin (71a), which teaches that n»1%a nanv - a tahor
object that is completely “swallowed up” - does not acquire
tum’ah from other objects. Thus, even without the logic of the
R0 pav, there should be no issur in the case of a fetus, which
is totally concealed within its mother!

Both Rav Chaim Ozer Grodzinsky zt”l (Teshuvos Achiezer
3:65:5-6) and Rav Elchonon Wasserman Hy”d (Kovetz Shiurim
2:41), who were brothers-in-law, offer the following resolution
to the question of the Magen Avraham (cited in Teshuvos Lev
Aryeh 2:8). Apparently, the Rokei’ach is of the opinion that the
issur of tum’as Kohanim applies even if, due to a legal techni-
cality, the Kohen does not actually contract any tum’ah. The
nature of the issur is that the Kohen is prohibited from nearing
a dead body, even if he does so in a way in which he will not
become tamei at all.

The son-in-law of the Nesivos (Zecher Tzaddik Yesod Olam,
p. 13a, also cited in Pesach HaOhel 5:2; see Yesodei Smochos,
p. 66-67, by Rav Aaron Felder, in the name of Rav Moshe Fein-
stein) quotes his father-in-law as saying that although Kohanim
are generally stringent with regard to tum’as ohel of a non-
Jewish meis, the stringency is limited to avoiding passing over
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a meis or having a meis pass over them. However, they may be
lenient in a situation of ohel hamshachah.

This distinction may be explained in the following way.
Aside from the two approaches discussed above in defining
the nature of the issur of tum’as Kohanim, there is a third
possibility: that either of the two elements - nn nxmv or
nnY MaIpnn - cause a violation of the issur. In other words, it
is forbidden to come near a meis even if the Kohen does not
become tamei as a result, and it is forbidden to become tamei
meis even when it does not involve nearing a meis.

We may suggest that nn% ma3pnn occurs only in the more di-
rect forms of ohel, when one passes over a meis or a meis passes
over him; an ohel hamshachah is not considered nnS maipnn.
The only reason that ohel hamshachah is forbidden with meisei
Yisrael is that the ohel causes nn nrmv. However, since meisei
akum, according to most Rishonim, do not transmit tum’as ohel,
a case of ohel hamshachah with meisei akum is permitted, since it
involves neither nn NRMY nor NnNY MaIpnN.

Throughout history, non-Jews have been very offended by
the derashah of IR 11 ©nR. In 1913, Menachem Mendel Beilis
was falsely accused of committing the ritual murder of a Chris-
tian child and was tried in a notorious court case in Kiev. The
well-respected government-appointed Chief Rabbi of Moscow,
Rav Yaakov Mazeh, who was university-trained in the practice
of law and who had a reputation as an eloquent Russian orator,
was chosen to defend Beilis from the blood libel. In the end,
Beilis was acquitted. Rav Mazeh addressed the court, delivering
an eight-hour long detailed speech. Among other points, he
explained that the passuk, nnw> ©%n om - “and [Israel] will
drink the blood of the slain” (Bamidbar 23:24), is meant to be
understood metaphorically, not literally; in fact, Jews are not
permitted to consume human blood.

In his presentation, Rav Mazeh dealt extensively with the
Jewish attitude towards non-Jews, as the Jewish religion, speci-
fically the Talmud, was accused of not respecting the value of
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non-Jewish blood and of inciting Jew against non-Jew. In this
context, Rav Mazeh was asked to explain the meaning of the
Gemara’s statement, DTR PP D291 *T1YN PRI DIR PHIP ONR,
which seems to consider non-Jews subhuman. The inter-
pretation that he offered of this statement of Chazal (attri-
buted to Rav Meir Shapiro), in defense of the Jewish religion,
has since been quoted by many rabbonim, including Rav Solo-
veitchik.

Rav Mazeh explained that this Talmudic quote reveals a
very important insight into the nature of the Jewish People and
that it is not derogatory towards non-Jews at all. In Hebrew,
there are four synonyms for man - oTR ,W1R 713 ,WR. Of these,
three have a plural form - DwIR ,0M13 ,0WR - whereas DR
remains the same in both the singular and the plural. Thus, the
Gemara here teaches the principle that with regard to non-Jews,
there is no concept of a united tzibbur (congregation) as there is
with Klal Yisrael; all non-Jews are considered yechidim (indivi-
duals). With regard to the Jewish People, however, there is a
sense of solidarity and even shared responsibility; the fate of a
single Jew is borne by every Jew.

Rav Mazeh told the judge how Rav Meir Shapiro - then the
Rav of Galina, Poland - sent a letter to him in Moscow, urging
him to defend Beilis in Kiev. If a non-Jew were accused of
a similar crime and was standing trial in a distant country,
would people in other countries take a personal interest in him?
Certainly not! There is no such connection between people of
different countries.

Indeed, the Gemara in Nazir (6la-61b) teaches that nezirus
only applies to one who belongs to a tzibbur, and thus not to a
non-Jew, who would only be accepting nezirus upon himself as
an individual. A non-Jew is not subject to the dinim of tum’ah,
nor, by extension, to the dinim of nezirus. The source of this dis-
tinction is the passuk, RN WAIN NN RONM? KDY RNY? VR VIR
>npn Pnn - “The man who will be unclean and does not purify
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himself, that soul shall be cut off from the midst of the con-
gregation” (Bamidbar 19:20), excluding a non-Jew, who is not
included in any kahal.

This distinction between the Jewish People and other nations
also explains a phenomenon that we often witness. If a French-
man or Englishman acts improperly, people do not condemn
all of his countrymen, since regarding the nations of the world,
every person is an individual. There is no tziruf (combination),
and one person’s shortcomings therefore do not shed light on
the masses. People are able to distinguish between the singular
wr and the plural owir. There seems to be a double standard,
however, when it comes to the Jewish People. When one Jew
acts in an inappropriate fashion, the world often indicts all Jews,
thereby causing great chillul Hashem. The individual’s behavior
is viewed as representative of that of the masses.

In truth, this assessment is correct. It is in accordance with
the halachic principle, nta nr a1y 58w %) - “All Jews are
guarantors for one another,” such that every Jew bears
responsibility for the actions of his fellow Jew (Sanhedrin 27b;
Shavuos 39a). There exists a shared communal accountability
for the mitzvos and aveiros of each individual. As we have seen,
both the individual Jew and the tzibbur of Jews may be called
p7R. The application of this term to Jewish People implies an
equality between the individual and the collective, and the
actions of the individual are therefore indicative of the rest of
the people, just as the welfare of each individual becomes the
responsibility of the entire fzibbur. It is not only in the eyes of
Halachah that all Jews combine to form a singular entity, but

also in the eyes of non-Jews. [See Divrei HaRav, 2010 ed., pp. 315-316;
Rav Schachter on the Parsha, Parshas Lech Lecha.]

2 R 2
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MUKTZEH

ApY? 79y mnon
Who can count the dust of Yaakov? (Bamidbar 23:10)

HERE IS a very old minhag from the days of the Ge’onim,

based on a comment of the Zohar (Lech Lecha, 95a), to bury
the skin of the orlah in sand after a bris milah (Yoreh De’ah
265:10). Pirkei D’Rebbi Eliezer (perek 29) understands that this
practice is what Bilam referred to when he praised the Jewish
People in the passuk cited above: “Who can stand in the face of
the merit of all the bris milos that are buried in the sand of the
Midbar?”

The Shulchan Aruch rules that we perform this minhag even
on Shabbos and Yom Tov, when sand is muktzeh and may not
be handled, by preparing sand for this purpose before Shabbos.

The Chachamim feared that handling items on Shabbos
might lead to a violation of the issur of hotza’ah (see Ra’avad,
Hilchos Shabbos 24:12), and they therefore enacted the gezeirah
of muktzeh in order to limit the items that one may handle on
Shabbos. On the other hand, they did not want to be so re-
strictive as to prohibit all items. Therefore, they limited their
gezeirah to those items that are generally “useless” anyway, and
that is how they established which items are or are not muktzeh.

There are four categories of items that contract tum’ah - adam,
keilim, ochlim, and mashkim (man, utensils, food, and drink).
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These are the items that the Torah considers useful. Everything
else - such as eitzim, avanim, and afar (wooden branches or
twigs, stones, and dust) - serves no significant function, and
therefore is not mekabeil tum’ah. According to the Gemara in
Shabbos (123a), these are the types of items that the Chachamim
labeled as muktzeh.

The Gemara explains that, in general, any object that is classi-
fied as a kli because it is fit for practical use, and is thus suscep-
tible to tum’ah, is deemed non-muktzeh. In contrast, something
that is not considered a kli with regard to tum’ah is not con-
sidered a kli with regard to Shabbos. In other words, the basic
principles of the gezeirah derabbanan of muktzeh were patterned
after the dinim d’oraisa of kabbalas tum’ah. In fact, all rabbin-
ic enactments conform to the guiding principle, 117 PpnT 93
Npn RNRT Py - “Whatever laws the Rabbis enacted, they
enacted along the lines of Biblical laws” (Yevamos 1l1a). The
building blocks that the Chachamim used to formulate halachos
derabannan must always be concepts that exist on the level of
d’oraisa as well. This way, the dinim derabbanan are able to blend
in to become a genuine chelek of Torah SheBe’al Peh. [See essay for
Parshas Ha'azinu.]

The correspondence between muktzeh and tum’ah is not ab-
solute, however. For example, only Jewish people are mekabeil
tum’ah, not non-Jews. There are certain keilim that are not meka-
beil tum’ah - those made from dung, stone, or earth. Likewise,
only food fit for human consumption is mekabeil tum’ah, not
ma’achal beheimah (animal food). Nevertheless, for the purposes
of hilchos muktzeh, all people, keilim, and food are not consi-
dered muktzeh. With the exception of these (and some other)
details, however, if an object is not mekabeil tum’ah, it is regard-
ed as muktzeh on Shabbos.

As noted, trivial items such as eitzim, avanim, and afar,
which are not mekabeil tum’ah, have the status of muktzeh
machmas gufo (inherently muktzeh). Nevertheless, with regard
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to the usage of muktzeh items, the Gemara in Beitzah (33a)
teaches: NponY ROR XY M XY - “permission was not granted
for wooden logs to be used for anything [on Yom Tov] other
than kindling.” If one is mazmin (designates) logs for kindling,
he may handle them on Yom Tov. Similarly, if afar is set aside
in advance of Shabbos, it may be used to bury the orlah-skin
after a milah on Shabbos.

The Ramban (Milchamos, Shabbos, 49a in dapei haRif; Beitzah,
18b in dapei haRif) notes the uniqueness of this concept, where-
by a muktzeh item that one was mazmin for a particular purpose
may be moved on Shabbos for that purpose or for some other
equally important or more important purpose.

Sometimes, one may perform a preparatory act that con-
verts a muktzeh item into a kli that is non-muktzeh, such as ar-
ranging boulders so that they function as seats (see Orach Chaim
308:21; Mishnah Berurah 89). When one merely designates logs
of wood, however, they remain muktzeh for most usages; the
Chachamim granted a specific dispensation, a limited heter tiltul
(permission to handle), to allow the logs to be used for kindling
(see Shiurei HaRav HaGaon R’ Yosef Dov HaLevi Soloveitchik Zt”1
al Maseches Shabbos, p. 173). Similarly, when one prepares afar
for the orlah-skin, the afar remains afar and therefore remains
muktzeh, but it may nevertheless be used for the purpose of
fulfilling the minhag even on Shabbos.

Another example of the application of py> 127 PpnT 9
Ppn Rn»RT in the area of dinei muktzeh relates to the general
principle of 81y 13% RIPIIR MWNVA 1729 IRXPIIRT WN. Accord-
ing to this rule, an item that was muktzeh for the duration of
bein hashmashos (twilight) at the onset of Shabbos can no longer
be considered “prepared” for Shabbos use. It therefore remains
muktzeh throughout Shabbos, even if the underlying reason for
its muktzeh status is removed. One such case that the Gemara in
Shabbos (44a) discusses is the leftover oil in a lamp. According
to Rebbi Yehudah, since the oil was muktzeh at the beginning
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of Shabbos when the lamp was still burning (because it serves
as a base to the flame), the oil automatically remains muktzeh
for the duration of Shabbos, even after the lamp extinguishes.

Interestingly, the Ran (Chiddushei HaRan, Shabbos 124b, s.v. im)
applies this principle in the lenient direction as well, comment-
ing on the case of a shever kli (the shard of a utensil), which is
still fit to be used as a cover for other utensils. The Gemara
in Shabbos (124b-125a) teaches that since this type of kli is of
borderline value - some people would continue to use it while
others would discard it - the owner’s attitude towards the con-
tinued usage of the kli determines the status of the kli.

Thus, if the owner discards the shever kli in the garbage
before Shabbos, thereby indicating that he will no longer use it
as a kli, he strips the shever of its classification as a kli. It is
thereby converted into muktzeh and is prohibited for use on
Shabbos. However, writes the Ran, if the owner discards the
shever kli only after Shabbos has begun, since it was prepared
for use at the onset of Shabbos and was thus classified as a kli,
it does not lose its status as a kli and does not become muktzeh.
[This halachah applies only to borderline keilim. If a kli breaks
in the middle of Shabbos in such a way that it is completely
unusable, it does become muktzeh, since it is now a different
object; it is not the same kli (al pi din) that was permissible at
the beginning of Shabbos.]

In this context, the Ran utilizes the phrase, nymn namnw 17
- since the shever kli was not muktzeh at the start of Shabbos, it
remains non-muktzeh for the duration of Shabbos. This idea is
borrowed from the Gemara in Eiruvin (17a, 93b) which dis-
cusses two chatzeiros that were joined in a common eiruv via an
entrance in the wall between them. If the entrance became
sealed on Shabbos, the chatzeiros now lack this essential require-
ment for joining in an eiruv. Nevertheless, the Gemara rules that
NIMN NIMNY 1) - since carrying between the two chatzeiros



BALAK 251

was permitted when Shabbos began, it remains permitted for
the remainder of that Shabbos.

Similarly, if a wall that separated two chatzeiros collapses on
Shabbos, thereby rendering them like one chatzeir whose resi-
dents do not share a common eiruv, the status of the chatzeir does
not change in the middle of Shabbos (according to Shmuel,
whose view we follow). The residents of each chatzeir may con-
tinue to carry in their own chatzeir, as they did before the wall
collapsed.

In the same manner, since the shever kli was not restricted
by an issur muktzeh at the onset of Shabbos, it cannot become
muktzeh in the middle of Shabbos.

It is noteworthy that the Rama (Yoreh De’ah 266:2; see also
Taz 1, in the name of the Maharshal) seems to concur with the
Ran’s assertion. The Rama writes that the izmel (milah-knife)
used to perform a bris milah on Shabbos may be moved after
the milah. Even though the izmel is no longer needed on that
Shabbos, since at bein hashmashos it did not become muktzeh,
due to its anticipated use over Shabbos, it remains non-muktzeh
even after it has been used.

What is the source of the notion that it is the advent of the
Shabbos that establishes the muktzeh status of a kli?

Rav Soloveitchik suggested that the Chachamim patterned the
halachah of »R¥prRT Wn after a d’oraisa construct, whereby the
beginning of the day of Shabbos creates the day’s issur melachah.
The Rav cited the comment of the Maharam MiRotenberg, quoted
by the Rosh (Mo’ed Katan 3:96), who discusses the case of the
death of a relative of a katan. Although a katan does not observe
aveilus, if the child were to become bar-mitzvah in the middle of
the shloshim following the death of his relative, the Maharam
rules that he would be obligated to observe shiv’ah and shloshim
at that time. [This is similar to the halachah of shemu’ah kerovah,
when one is informed of the death of his relative during shloshim
and is then obligated to observe shiv’ah and shloshim.]
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The Maharam brings support for this notion - a mechayeiv
that becomes effective only at a later time - from the Gemara in
Yevamos (33a) regarding a katan who becomes bar-mitzvah in the
middle of Shabbos itself (by virtue of the emergence of two
pubic hairs). When Shabbos arrived, the child was still a katan
and was therefore not legally obligated to observe the Shabbos.
Yet, the Gemara considers the issur melachah to come into being
for him on Shabbos. We see from here that bein hashmashos can
be mechayeiv I'achar zeman - the obligation to observe Shabbos
at bein hashmashos takes effect upon him at a later time. The
Maharam argues that the same holds true with regard to aveilus.
The mechayeiv of the aveilus occurred when the child was still a
katan, but it can obligate him once he becomes a bar-mitzvah at
a later date.

The Rosh, prefacing his words with the warning that “one
cannot refute the lion after his death,” proceeds to challenge
his rebbi’s proof. The Rosh argues that every moment of Shab-
bos possesses a separate kedushas hayom, and the mechayeiv of
Shabbos observance is the kedushas hayom of that exact moment.
That is why a katan who becomes a gadol on Shabbos becomes
obligated to observe Shabbos from that time on. In contrast, the
mechayeiv of aveilus, the Rosh reasons, is the one-time kevurah of
the meis. Therefore, a katan who was not obligated at that time
remains exempt from the chiyuv aveilus forever.

Thus, there seems to be a fundamental machlokes as to the
mechayeiv of the observance of Shabbos on the level of d’oraisa.
According to the Rosh, every moment of Shabbos is its own
mechayeiv of the issur melachah. The kedushas hayom of each
moment of Shabbos prohibits that moment from melachah anew.
However, the Maharam contends that the mechayeiv of observ-
ing the entire Shabbos is the kedushas hayom at bein hashmashos.
The beginning of the day of Shabbos prohibits melachah for the
entire day.
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Interestingly, the Kozoglover Gaon Hy”d (Eretz Tzvi 1:44,
s.v. vy”l) writes that this exact point was debated by the Socha-
tchover Rebbe (the Avnei Nezer) and the Tchechenover Rebbe
(see Avnei Nezer, Orach Chaim 89:4). He applies this machlokes to
a discussion as to whether one who travels across the halachic
dateline, from a place where it is Shabbos to a place where it
is weekday, must continue to observe Shabbos. According to
the Avnei Nezer, in line with the view of the Maharam, at the
moment of bein hashmashos, the chiyuv of shemiras Shabbos for
the entirety of the Shabbos devolves upon a person. Therefore,
one’s obligation is dependent on where he was located when
Shabbos entered. Even if he were later to travel to a place where
it is not Shabbos, his prior obligation remains in force until the
conclusion of “his” Shabbos.

As proof to the view of his rebbi, the Avnei Nezer, the Kozo-
glover cites the principle of 'R¥prorT Wwn, that on a derabbanan
level an item’s muktzeh status is determined at bein hashmashos.
He reasons, as did Rav Soloveitchik, that since 117 PpnT Y3
PN ROMIRT 1Y, we must conclude that the issur melachah of
Shabbos on a level of d’oraisa also operates in this way. The Cha-
chamim must have patterned their dinim of muktzeh (and of eiru-
vei techumin and eiruvei chatzeiros) after the din d’oraisa that bein
hashmashos of Shabbos is the mechayeiv of the day’s issur mela-
chah. [Indeed, Rav Elchonon Wasserman Hy”d (Kovetz He’aros
66) lists various instances where the Gemara proves a detail re-
garding a din d’oraisa from a din derabbanan, since it was certainly
enacted along the lines of a d’oraisa.] [See Eretz HaTzvi, pp. 66-69.]
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PARSHAS PINCHAS

AVEIRAH LISHMAH

NR IRIPA HRIY? 72 HYN 'NAN NR VWA 1190 JIIR 12 MPYOR 12 ONea
.D2IN2 MNP

Pinchas son of Elazar son of Aharon HaKohen, turned back
My wrath from upon Bnei Yisrael, when he zealously avenged
My vengeance among them. (Bamidbar 25:11)

ASHI, QUOTING the Gemara in Sanhedrin (82b), explains

why the Torah mentions here that Pinchas was the grand-
son of Aharon HaKohen. Pinchas had a second grandfather,
Yisro, who served as a “galach” for avodah zarah, and members
of the other shevatim mocked Pinchas by saying, “His mother’s
father is an idol-worshipper, yet he killed a Nasi?!” Therefore,
the Torah traces his ancestry to Aharon HaKohen.

Rav Dovid Soloveitchik (Shiurei Rabbeinu Meshulem Dovid
HaLevi al HaTorah, Parshas Pinchas) wondered how this ex-
planation answers why it was important to mention Pinchas’
lineage. The only real question regarding Pinchas is whe-
ther he acted properly or improperly in killing Zimri. If the
Halachah L’'Moshe MiSinai is that 121 pyya prip nomar Syan -
“One who cohabits with an Aramean woman, zealots may kill
him” (Mishnah Sanhedrin 81b), he was correct, regardless of
his lineage. If the halachah does not apply in this case, his act
was unlawful even if his grandfather was Aharon HaKohen!
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Rav Dovid explained that the halachah of ya pyna prip ap-
plies only to one whose zealousness inspires him to avenge
the honor of Hashem. In this sense, 12 pyna R1p is related to
the concept of NaMY 572wa RVN - “sin in order to gain.” In rare
instances, we instruct a person to commit an aveirah if some-
thing significant will be accomplished through his sinful act
(Menachos 48a).

The Gemara in Nazir (23b) elaborates on this notion in
labeling the selfless act of Yael as an nnw5 nvay, as she offered
herself to Sisera for the sake of the salvation of the Jewish
People. Despite the fact that Yael (who was a married woman)
engaged in illicit relations, since she did so for noble pur-
poses, it was considered a “righteous transgression” that was
worthy of great merit. The Gernara comments, nnYY n7ay N1
Yo ROw mxnn - “A transgression committed for the sake of
Heaven is greater than a mitzvah performed for ulterior mo-
tives.” [This is cited I’halachah by the Beis Shmuel (Even Ha Ezer
178:4) in the name of the Maharik; see Chochmas Shlomo.]

The Keren Orah (Nazir 23b) writes that nnwb n1ay is per-
missible if it is Xn%n 97Ny, for the purpose of stemming wide-
spread sinning. With this comment, the Keren Orah alludes
to the related principle of 17NN 10 927 M"PYY DNPON T2 NI PR
RNYM TN YV NRMNY ROR vy Dpa - “The Chachamim are
empowered to actively suspend a Biblical law only as a
temporary ruling and to curb a matter of rampant sin” (see
Yevamos 90b). The Rambam (Hilchos Mamrim 2:4) elaborates on
this idea:

T AVYN RY MIXN HY Mayh IR 1wy man Svab nyw b IR7 DR
PYIY DINR D271 HYWINHN HRIWN D017 H'¥NY IR NTY D27 PINNY
TPY T AT YV 1937 IR T NN ROINY DWI .AYWN 1IIRY 1N 29
I YW 295 NNRN NP YY 72YH DNt N 112 DN PT NN T )
YT AR N2Y 1YY Y9N DMNIWRIN DNIN IINRY TITY DY NPV

1290 MN2w NNYw

If they [the beis din] saw that it was necessary to temporarily
suspend a positive mitzvah or violate a negative mitzvah in
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order to bring people at large back to the Jewish faith or to
save many Jews from transgressing in other matters, they
may do what is necessary at that time. Just like a physician
may amputate one’s hand or foot so that the person as a
whole will live, so too, at times, beis din may rule to tem-
porarily violate some of the mitzvos so that all of them will
endure. In this vein, the Chachamim of the previous genera-
tions said, “Violate one Shabbos for a person so that he will
keep many Shabbosos.”

Thus, the Rambam understands that the source of the idea
of Xn%m 1N is the passuk, nawn NR YRIW’ 11 1INV - “The Bnei
Yisrael shall observe the Shabbos” (Shemos 31:16), which the
Gemara in Yoma (85b) expounds: 7mww 13 nnR Naw vHy YN
n17n Mmnaw - “Violate one Shabbos for the sake of a person
[whose life is in danger, and save his life], so that he will keep
many Shabbosos.” It emerges from the Rambam that this
passuk serves as the source of the principle of namw 5awa ron
and the concept of nnw? ny2ay.

Every legal system subscribes to the idea that, in unusual
cases, the ends justify the means. The only question is which
ends and which means. For example, everyone will agree that
one who rushes his wife in active labor to the hospital in the
middle of the night may drive through a red light. The police
would even assist him in doing this. It is recognized that
those ends justify those means. This does not mean, however,
that one can establish a yeshiva by taking funds from the
government illegally. Those ends do not justify those means.

The Likkutim in the margin of Mishnayos Yachin U'Vo'az
explains that the Mishnah in Avos (2:1) echoes this idea:
NTOAN T NPIY 1DV ... awnn M - “Calculate ... the reward of
a sin against its cost.” According to this interpretation, the
Mishnah teaches that in rare cases, a person should commit an
7wy N7y, since the reward he receives on behalf of his vir-
tuous intention eclipses the more minor detriment caused by
the sinful action itself. If, according to his estimation, there is



PINCHAS 257

a definite and significant gain to be achieved by perform-
ing the aveirah, this benefit overshadows the adverse effects
of the aveirah, and he may act according to the principle of
NV °1w1 RON.

Tosfos (Shabbos 4a, s.v. v’chi) applies this concept to the
Gemara in Berachos (47b) that relates an incident involving
Rebbi Eliezer, who freed his eved Cana’ani in order to complete
a minyan of ten men with him. Rebbi Eliezer thereby trans-
gressed an issur for the sake of fulfilling the communal mitzvah
of tefillah b’tzibbur. The Mechaber (Orach Chaim 306:14; see Bei'ur
HaGr”a) rules accordingly with regard to the permissibility of
violating the Shabbos to save one’s abducted daughter, who, it
is feared, may be brought to apostasy as a consequence of her
abduction. In this extreme case, we allow a person to commit
an aveirah in order to benefit his fellow Jew.

Likewise, the Gemara in Ta’anis (11a) quotes Shmuel, who
teaches that whoever fasts voluntarily is called a chotei (sinner),
much as a nazir is similarly labeled even though he abstained
from only wine. Tosfos (s.v. amar) notes that Shmuel himself
holds that under certain circumstances one is permitted to fast.
This is because the mitzvah that he accomplishes through fast-
ing outweighs the aveirah he violates through his abstinence.
Tosfos compares this to one who observes a ta’anis chalom (a fast
over a frightening dream) on Shabbos, who should then ob-
serve an additional fast on a weekday to atone for his fast on
the Shabbos (Ta’anis 12b).

The Gevuros Ari (Ta’anis 11a, s.v. amar Shmuel) and the Netziv
(Meromei Sadeh, Ta’anis 11a) wonder why the term chotei and the
necessity for atonement apply in these situations. One who vio-
lates Shabbos for piku’ach nefesh (in a life-threatening situation)
or who acts in accordance with the principle of nwyn &Y nmT nYY
(a positive commandment overrides a prohibition) certainly
does not require any atonement!
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The explanation is that there is a significant difference be-
tween these cases and one who fasts voluntarily or becomes a
nazir. In situations of piku’ach nefesh and nwyn &8 nmT nYY, the
aveirah is overridden. Since no aveirah has been violated, there
is no need for kapparah. However, when one volunteers to fast
or to become a nazir, both a mitzvah and an aveirah continue to
be present. Although he has the right to calculate the nv2ay 95
nToan ™I, and he may correctly conclude that the proper course
of action is natnw Y7awa rovn, the aveirah nevertheless remains
in place. The act is labeled as an nnw9 vy, and therefore a
kapparah is necessary for that which he violated.

There is a second difference that emerges in reference to the
special rule of namw %awa ron. Although when one performs a
mitzvah we require kavanah, the recognition that he thereby
discharges his obligation, what motivates him to perform the
mitzvah, whether it be a desire to fulfill the ratzon Hashem or an
ulterior motive, is generally not mandated. In fact, the Gemara
in Pesachim (50b) teaches, » 5p R Mnxm NIN2 DR PIOY’ DAY
Yo R NNYH RYY TN vy RHw - “A person should always
engage in Torah study and the performance of mitzvos even for
ulterior motives, because from Torah and mitzovos for ulterior
motives he will eventually come to Torah and mitzvos for their
own sake.”

In contrast, in relation to the application of narmw »awa ron,
the Gemara in Nazir uses the term nnWH N1y, implying that
what prompts the performance of this act is critical. The Netziv
(Harchev Davar, Bereishis 27:9) points out that this is due to our
earlier observation that the aveirah remains an aveirah. There-
fore, only one who is religiously motivated and performs the
aveirah for the sole purpose of arriving at the intended spiritual
benefit may rely on the calculation of nToan 7> Ny "dWV.
When one engages in an act of nammw »awa ron, his motiva-
tions must be completely [’sheim Shamayim, without personal
gain.
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Rav Shlomo Kluger (Ha'Elef Lecha Shlomo, Even Ha’Ezer 120)
makes a related point in reference to a man who wanted to
move to Eretz Yisrael for the purpose of improving his liveli-
hood. The Gemara in Kesubos (110b) teaches that if one spouse
wishes to relocate to Eretz Yisrael from chutz la’Aretz and the
other spouse refuses, the latter is considered to be at fault re-
garding the dissolution of the marriage. This point has rele-
vance to the requirement to pay the kesubah upon the couple’s
divorce. If the wife refuses to make aliyah, she must accept a get
without receiving a kesubah; if the husband refuses, he must
release her from the marriage and pay her the sum stipulated
in her kesubah.

In this case, however, the husband’s motivation to make
aliyah, and divorce his wife who refused to go with him, was
not in order to fulfill the mitzvah of yishuv Eretz Yisrael, but in-
stead, was due to parnassah related considerations. Rav Kluger
rules that one spouse’s right to force the other to relocate to
Eretz Yisrael is only when he does so for the sake of the
mitzvah. In other words, divorcing one’s wife in order to make
aliyah is a form of nnwY nay, and here, when the husband is
acting shelo lishmah, it is forbidden for him to divorce his wife.

In a similar vein, the Mishnah in Avos (2:2) specifies, 2
oMY DYy DNny Dpoy 1N axn oy opown - “All who exert
themselves for the community should exert themselves for
the sake of Heaven.” When one is involved in communal
affairs, there is no well-delineated ma’aseh mitzoah that he
performs, such that we could label his actions, in and of them-
selves, as mitzvos. A lishmah intent is therefore necessary to
convert his act on behalf of the public welfare into a ma’aseh
mitzvah. This is comparable to nnw% N1y, where the act in
and of itself is actually a ma’aseh cheit, not a ma’aseh mitzvah
at all. Only if a person is moved by a I’sheim Shamayim consi-
deration can we justify his commission of an aveirah under the
rule of N2TNY $2wWa RVN. [See B'Ikvei HaTzon, pp. 16-18.]
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The Netziv (Meishiv Davar 1:46) extends this idea to any
innovation, such as presenting chiddushei Torah or starting a
new minyan. An action that is a distinct mitzvah, like donning
tefillin, is always labeled as such, even if one’s intent when
performing it was shelo lishmah. However, when a new prac-
tice is introduced, if it lacks an intention of lishmah, there is
nothing in place that first establishes the practice as a kiyum
hamitzvah.

There are numerous other circumstances in which the de-
signation of a practice as a mitzvah is not clearly defined, and
that makes the need for lishmah indispensable. For example,
the Chasam Sofer (Orach Chaim 208, s.v. I’hodi’a) contends that
the allowance to print chiddushei Torah, in the face of what
ought to be a violation of transmitting Torah SheBe’al Peh in a
written form, only applies to one who does so with sincere
motives. The Rambam (Hilchos Sanhedrin 24:10) similarly spe-
cifies the requirement of pure intent with regard to a dayan
who inflicts punishment in situations not clearly mandated
by Torah law. Likewise, the Gilyon Maharsha (on Shach, Yoreh
De’ah 246:8) rules that a new minhag, even if appropriate, may
not be practiced if it was instituted by a rasha. We must as-
sume it was established by the rasha with a motive that was
shelo lishmah. [See B'Ikvei HaTzon, pp. 26-27.]

Given the above analysis, Rav Dovid Soloveitchik concluded
that when Pinchas acted based on the principle of 11 pyna prip,
he was required to be a kana’i I'sheim Shamayim. If Pinchas’ in-
tentions were not completely pure, he would have had no right
to kill Zimri, and his act would have been tantamount to
retzichah (murder).

This was the basis of the shevatim’s taunting of Pinchas.
Since his grandfather was an idol-worshipper, they presumed
that he must have had ulterior motives when he killed Zimri.
To deflect this accusation, the Torah traces Pinchas’ ancestry
to his other grandfather, to indicate that he really was a kana’i
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I'sheim Shamayim. Whether Pinchas acted I’sheim Shamayim or
not determined whether the act was proper or improper, and
Pinchas’ intent was related to which grandfather he patterned
his actions after. Thus, Pinchas is identified as a grandson
of Aharon HaKohen, known as m5» a1 09w 2mr - “loving
peace and pursuing peace” (Avos 1:12), to teach us that Pinc-
has killed Zimri in keeping with the values of this grand-
father. Since Pinchas acted completely [’sheim Shamayim, his
act was permissible, and thus highly praiseworthy.
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HECHSHER KEILIM

N9 NRY 9720 DR Y1920 DR NYININ DR QDN NRY 20T DR IR
SN0 YR 1IN YR RID TVR 92T 9

Only the gold and the silver, the copper, the iron, the tin, and

the lead - everything that comes into the fire - you shall pass

through the fire and it will be purified. (Bamidbar 31:22-23)

FTER THE BATTLE with Midyan, the Torah specifies

how the keilim taken in the war, which had been previ-
ously used for non-kosher food, could be kashered. If a kli had
been used for broiling - such as a spit or a grill, in which the
food was heated on the fire without the presence of inter-
vening liquids - it had to undergo libun, purging with fire.
However, if the kli was used with hot liquids to cook non-
kosher food, such as a pot, kettle, or urn, it could be kashered
through hag’alah, purging in boiling water.

While the Torah permits a metal pot in which meat of
korbanos was cooked to be re-used after hag’alah, it requires
that a kli cheres be shattered: 72w’ 12 Hv1an TWR VN YN - “An
earthenware vessel in which it was cooked shall be broken”
(Vayikra 6:21). The reason is that the bli’ah (absorbed flavor)
in the kli becomes nosar (a korban that was left over) after
a korban’s time-limit elapses. Although hag’alah is effective
in removing the bli'ah from a metal kli, a kli cheres must
be shattered and discarded, since there is no way to kasher
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it through hag’alah. As the Gemara in Pesachim (30b) teaches:
DY VAT TN RYY PRV 0IN 09I HY nTYn nnn - “the Torah
has testified regarding an earthenware vessel that what it has
absorbed never leaves its walls.”

In this context, Tosfos (s.v. haTorah) wonders why re-firing
the cheres pot in a kiln is effective (Zevachim 96a), despite the
Torah’s declaration that its absorbed flavors can never be
purged. Tosfos explains that the fiery kiln does not, in fact,
remove the bli’ah from the walls of a kli cheres. Rather, this
constitutes a remanufacturing of the kli, such that the “old”
one has in effect been “shattered.” After all, the method used
to produce a kli cheres is to burn a clay utensil in a kiln, which
transforms it from a kli adamah into a kli cheres.

At first glance, this explanation seems very difficult. Despite
the kli’s “panim chadoshos” (“new face”), a non-kosher bli’ah
is still found within its walls! This should render any food
cooked in it non-kosher, since the bli’ah transfers from the walls
of the kli into the food. In the realm of tum’ah, we readily un-
derstand that if a kli has panim chadoshos, it loses its tamei status;
it is simply not the same kli that contacted tum’ah in the past.
However, with regard to the bli’ah of an issur that is physically
present inside the walls of a kli, why should its status as a
“new” kli have any bearing on its kashrus status?

The answer seems to be based on a novel understanding of
the Torah’s requirement to kasher the klei Midyan.

When a prohibited food is cooked with a kosher food and
imparts a flavor to it, the kosher food becomes prohibited, even
though the prohibited food itself is subsequently removed
from the mixture and all that remains is the prohibited flavor,
without any of its substance. This is known as the concept
of 9pya myv - “flavor is equivalent to substance.” There is a
machlokes found throughout the Gemara, and later among the
Rishonim, as to whether this is a d’oraisa concept or merely a
stringency miderabbanan.
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The Gemara in Pesachim (44b) teaches that according to the
view that 9y3 pyv is not d’oraisa, the Torah’s insistence on
kashering the klei Midyan is a chiddush (an exception to the
general rule). The Ohr Samei’ach (Hilchos Ma’achalos Asuros 9:9),
quoting the Ra’oh (Bedek HaBayis 4:1, p. 11a in 5642 ed.) in the
name of the Ramban, defines the nature of this chiddush as a
“ma’alah,” a higher standard that forbids cooking in a kli that
contains a forbidden bli’ah within its walls. This issur is un-
related to the effect that the bli’ah has on the food cooked in the
Midianite kli. Indeed, if 9p»> oYV is not d’oraisa, the kosher
food that would be prepared in this kli would remain permis-
sible mid’oraisa and would not be affected by the non-kosher
bli’ah absorbed in the kli.

Furthermore, even if 9> oyv is d’oraisa, when cooking
kosher food in the klei Midyan, the flavor of the non-kosher food
would be weakened twice - once when it was transmitted from
the non-kosher food into the kli and a second time when it was
transmitted from the kli into the kosher food. This is known as
DYV M1 92 DYV M - a taste of a taste, or v™ 921 V™. The Pri
Megadim (Sifsei Da’as 94:22) cites Rishonim who maintain that on
a d’oraisa level, a forbidden “second” flavor of v 91 v does
not actually prohibit the kosher food that absorbs it. In other
words, kosher food cooked in a non-kosher kli remains kosher.
Why, then, did the Torah require hag’alah of the klei Midyan?
The answer is that the Torah required kashering the keilim as a
separate mitzvah, declaring that it is not permitted to cook in a
non-kosher kli.

This is the basis of Tosfos’s proposal to explain why return-
ing a kli cheres to the kiln makes it permissible. It is true that
even after libun, one never succeeds in removing all of the non-
kosher bli’os in the walls of the kli. Nevertheless, libun enables
us to use the kli because it now has a panim chadashos. We are
not concerned about the effect that the non-kosher bli'ah will
have upon food subsequently cooked in it. Tosfos apparently
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maintains that v” 92 v is only an issur derabbanan, and the
Chachamim never prohibited a ta’am sheini once libun is per-
formed. The reason we may not cook with the kli before libun is
the independent issur described above - the prohibition to cook
with a kli shel issur. After libun, the “new” kli becomes permis-
sible, since it is not identical to the kli in which forbidden food
was previously cooked, despite the presence of the partial bli’ah
that remains in its walls.

This analysis sheds light on the Torah’s requirement of
merikah and shtifah (purging and rinsing) of keilim used for
cooking kodshim as well. According to the Gemara in Avodah
Zarah (76a), hag’alah is effective on a kli used for kodshim, even
one that was used for broiling, because it is a case of Y52 RvR"
(the kli absorbed permitted flavor). Thus, the Rambam (Hilchos
Ma’aseh HaKorbanos 8:14) writes that all keilim used for kodshim
require merikah and shtifah n3R 1py - immediately after eating
the korban. At that point, before it becomes nosar, the bli’ah of
the korban in the walls of the ki is still permissible. Presumably,
if the bli'ah were allowed to become nosar before kashering the
kli, libun would be required. [See Parshas Tzav for an explanation of
the Rambam’s opinion. ]

The Ra’avad’s approach, in contrast, is that since merikah and
shtifah is a mitzvah, it is only logical that the Torah instruct us to
perform this mitzvah on a kli that is already prohibited, not on a
kli that is still kosher. Thus, in his view, the process of merikah
and shtifah must apply after the bli’ah in the kli becomes nosar.
The obvious difficulty is that if we perform hag’alah at this
time, the rationale of y51 ®vmn, that the original bli'ah was
permissible, should not seem to have any bearing on the kli
at hand, which now contains a bli’ah of issur in its walls. Since
the kli absorbed what is presently a forbidden bli’ah through
broiling, libun should be required!

Given our earlier explanation, we may suggest that the
Ra’avad views the kosherization process in the same way that
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Tosfos does - as addressing the issur of cooking with a kli shel
issur. From this standpoint, we may make a clear distinction
between »521 ®RMoR and YY1 RN, even if the original permis-
sible bli’ah has subsequently been transformed into nosar. If the
kli originally absorbed prohibited flavor, the kli’s status as a kli
shel issur demands a complete purging of the forbidden bli’ah to
remove that status. Therefore, a kli used for broiling must un-
dergo libun, since some of the bli’ah will remain if only hag’alah
is performed. However, if the kli originally absorbed permitted
flavor, and it was only later, while it was within the walls of
the kli, that the bli’ah transformed into a forbidden flavor, the
Torah is more lenient. Although we still recognize the kli as a
kli shel issur, the Torah allows for the removal of the kli shel issur
status through hag’alah alone, since hag’alah does remove the
overwhelming majority of the bli’ah. Consequently, the pro-
hibition of cooking with a kli shel issur no longer applies to
this kli.

L’halachah, the Poskim (see Shach, Yoreh De’ah 121:17) rule
against the view of Tosfos, and instead accept the explanation
of the Ra’oh (Bedek HaBayis 4:4, p. 37b in 5642 ed.) as to why re-
tiring a kli cheres in the kiln is effective despite the Torah’s
testimony that what a kli cheres absorbs never leaves its walls.
The Ra’oh asserts that this statement is only with regard to
expelling the bli’ah from inside the walls of a kli cheres. Libun
functions in an entirely different way, however. Instead of
removing the issur from the kli, libun burns the non-kosher
flavor wherever it is present - sorfo bim’komo - and its removal
from the kli is therefore unnecessary. The Torah never differen-
tiates between klei cheres and other keilim with regard to the
ability to incinerate a bli’ah within the walls of a kIi.

This distinction helps explain another major difference be-
tween hag’alah and libun. The minhag is to perform hag’alah
using water that is ma’aleh resichah (boiling). However, if this
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is not feasible, we follow the rule of 99 73 W23 - “in the man-
ner that it absorbs the flavor, so does it expel it” (Pesachim 30b),
in determining the requisite temperature of the water used for
hag’alah. Rav Tzvi Pesach Frank (Mikra’ei Kodesh, Pesach 1, p. 248)
points out that we apply %9 72 W51 only to hag’alah, not to
libun. This is because, as the Ra'oh explains, the purpose of libun
is not to expel the flavor from the kli. Instead, libun serves to
burn the absorbed flavor when it is still inside the kli itself. This
occurs only at the temperature at which nitzotzos nitzim (sparks
will fly), even if the temperature at the time these flavors were
originally absorbed was much lower.

Along these lines, the Avnei Nezer (Orach Chaim 2:368) dis-
cusses libun on a metal kli in which the kli begins to glow,
thereby giving it the halachic status of fire itself. He maintains
that the language of the Shulchan Aruch HaRav (Orach Chaim
451:8) implies that libun is effective because the nature of fire
is to draw a bli’ah inside a kli towards itself. Thus, if during
libun the kli itself becomes “fire,” it will draw the bli’ah to it-
self, thereby negating the effect of the libun. Nevertheless, the
Avnei Nezer concludes that since, according to the Ra’oh, the
rationale behind libun is that the fire is sorfo bim’komo, the bli’ah
will most certainly be incinerated if the kii itself is made to
glow like fire. [See B'Ikvei HaTzon, pp. 144-147.]
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This is the word that Hashem has commanded regarding
the daughters of Tzelofchad, saying: “Let them be wives to
whomever is good in their eyes, but only to the family of
their father’s tribe shall they become wives.” (Bamidbar 36:6)

HE GEMARA in Bava Basra (120a) records the statement
of Shmuel, who asserts based on the words, BnYa 21095
w1y M, that bnos Tzelofchad were in fact permitted to marry
into any of the shevatim. The subsequent phrase, nnawny x
D'W17 NN DYaR 1Y, was not a commandment, but simply
sound advice - namely, that they should marry only men
who were fitting for them.
There was a hora’as sha’ah (temporary ruling) forbidding
women of that generation who inherited shares in Eretz Yis-

rael from marrying outside their shevet. As the passuk states,
NN IR NON NNAYAN TNRY HRIY? 212 MY 19N DY N1 90

nory - “Every daughter who inherits an inheritance of the
tribes of Bnei Yisrael shall become the wife of someone from a
family of her father’s tribe” (Bamidbar 36:8). The reason for
this restriction was so that the woman’s share would not pass
over to the shevet of her husband or son, who would inherit it
upon her death. Nevertheless, Shmuel maintains that this
hora’as sha’ah did not apply to bnos Tzelofchad.
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Shmuel’s statement is quite puzzling (see Ohr Hachaim 36:6).
The simple meaning of the passuk is that bnos Tzelofchad did not
have the option of marrying whomever they chose; rather, their
choice was limited to members of their father’s shevet. What
compelled Shmuel to interpret the passuk against its simple
reading and to claim that brnos Tzelofchad specifically were
exempt from the hora’as sha’ah that applied to others in that
generation, even though the entire parsha is addressed to them?

We may suggest an answer based on a comment of Rashi
(Vayikra 6:2) that the Brisker Rav elaborated upon (see Chiddu-
shei Maran Ri”z HaLevi al HaTorah, Parshas Shemini). Rashi cites
the Gemara’s statement: “[The word] 1¥ (command) expresses
urging on, for the immediate moment and for future gene-
rations” (Kiddushin 29a). Thus, in contrast to hora’as sha’ah,
“mxn” is a technical term that connotes the fact that the din
remains in effect throughout all future generations.

There is a further distinction between a hora’as sha’ah and
a mitzvah. A mitzvah, as such, may only be relayed through the
nevu’ah of Moshe Rabbeinu. We derive this principle from the
concluding passuk of Sefer Vayikra, nwn nR "7 mx WX mMxnn YR
WO 92 YR M2 HR - “These are the mitzvos that Hashem
commanded Moshe to Bnei Yisrael on Har Sinai” (Vayikra
27:34), which Chazal understand as teaching that »xw7 x11 PR
nnyn 927 wnb - “A Navi is not permitted to introduce anything
new from now on” (Megillah 2b). Therefore, any command
given to a Navi other than Moshe Rabbeinu may only be tem-
porary in nature, a hora’as sha’ah.

Along these lines, in Sefer HaMitzvos (shoresh shelishi), in dis-
cussing which commandments are included in the count of tar-
yag and which are not, the Rambam states that a command that
was only a hora’as sha’ah is not a mitzvah and is therefore ex-
cluded from this list. In other words, Nevi'im other than Moshe
received “nevu’ah,” and this was binding only as a hora’as sha’ah.
In contrast, Moshe’s uniqueness was that he was the only Navi
able to convey “Torah,” defined as mitzvos that are everlasting.
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It is therefore noteworthy that the Torah employs the expres-
sion "1 MY TR to introduce the parsha regarding bnos Tzelofchad,
since this expression indicates that what follows is a halachah
that applies for all generations.

An additional, related observation is the Torah’s use of the
words 7270 71 in this context. The Sifrei, cited by Rashi in the
beginning of Parshas Matos (Bamidbar 30:2), teaches that there is
an important difference between the nevu’ah of Moshe and that
of the other Neviim. Other Nevi'im prophesied with the phrase
"1 IR M2 - “So said Hashem,” but Moshe, uniquely, prophesied
using the phrase 7210 Nt - “This is the word [that Hashem has
commanded].”

The Kedushas Levi (Shemos 11:4) explains that the other
Nevi'im perceived a vision in a dream, which they then inter-
preted using the ruach hakodesh that rested upon them, in their
own language and from their own perspective. They intro-
duced their nevu’ah with "1 9nR 1> because their nevu’ah re-
flected the general message that Hashem showed them, but was
not transmitted in the actual words of Hashem. This is why no
two Nevi'im prophesy using the same language (Sanhedrin 89a).
Even if two Nevi'im were to be shown the exact same vision,
they would each interpret it from their unique perspective,
using their own language.

In contrast, Moshe’s nevu’ah, introduced with =210 1,
consisted of a direct dictation given to him by Hashem, word
for word and letter for letter. Chazal call this n7"Rnn RMYPAOR —
a “clear glass” vision. Since his nevu’ah contained Mmmpn NYMR
(precise letters and vowels), there was no need for his personal
commentary and explanation. This distinction corresponds to
the point we made earlier - that Moshe was the only Navi able
to transmit “Torah” and mitzvos, which are binding throughout
all future generations. The nevu’os of other Nevi'im, preceded
by "1 9nR 13, were not intended to convey a mitzvah for all fu-
ture generations, but rather only a hora’as sha’ah (or a message
that did not contain a particular mitzoah).
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Following this line of reasoning, the phrase "1 98 1> would
be appropriate even to introduce a nevu’ah of Moshe if it were
only a hora’as sha’ah. Even Moshe at times conveyed prophecies
that were hora’os sha’ah, such as the special directives involved
in makkas bechoros and the Korban Pesach in Mitzrayim. This is
why Moshe’s nevu’ah regarding makkas bechoros is introduced
with "7 90X 13 in the passuk, "R n%9N MEN 7 0K N2 VA RN
D8N TINa R¥Y - “Moshe said, ‘So said Hashem: At about mid-
night I shall go out in the midst of Mitzrayim’” (Shemos 11:4),
for it contained no mitzvah for future generations. This nevu’ah
was apparently not through an nvxnn ®1%paor, and was thus
akin to the level of nevu’ah of the other Neviim. [See Rav Schachter
on the Parsha, Parshiyos Vayishlach and Beha’aloscha.]

Thus, the fact that in the context of bnos Tzelofchad, the Torah
employs the introductory phrase, "1 mx WX 9210 M, indicates
that the Torah intends to present a halachah that applies to all
future generations, and not the hora’as sha’ah that forbade
women of that generation from marrying outside their shevet.
This is how Shmuel deduced that bnos Tzelofchad were exempt
from the hora’as sha’ah, and that they were instructed to follow
the general rule of ow1% NN pPYYa 105 that would apply in
future generations.

We can extend the above analysis to numerous other par-
shiyos of the Torah. In describing the formation of Bnei Yisrael’s
encampment in the Midbar, the Torah states: SX7w> 12 VYN
Y01 121 DYYITY 1IN 12 VN DR T MY TWR 933 - “Bnei Yisrael did
everything that Hashem had commanded Moshe; so they en-
camped according to their banners and so they journeyed”
(Bamidbar 2:34). According to the above formulation of the
Brisker Rav, we must explain why the Torah chose to use the
expression, MYN NR T MY IR 93), in relation to the encamp-
ment of the shevatim in the Midbar, as clearly these were dinim
that applied only in that generation.

We may suggest that the manner of the masa’os of the sheva-
tim does, in fact, have continued halachic relevance. The Midrash



272 RAV SCHACHTER ON THE PARSHA 11

(Bamidbar Rabbah 2:20) comments that the formation of the she-
vatim according to their banners was as beloved to HaKadosh
Baruch Hu as the construction of the Mishkan, as is reflected in
the use of nwn nx "1 M¥ in both contexts. The Midrash thus indi-
cates that the hora’as sha’ah of the masa’os is a chelek (portion) of
the more general mitzvah of building the Mishkan and Beis Ha-
Mikdash, which is certainly a permanent mitzoah.

This idea may be seen from the Mishnah in Shabbos (92a) that
teaches that one who carries an object on Shabbos from one
domain to another on one’s shoulders is liable for punishment.
That was, after all, the method of carrying used by bnei Kehas,
who were responsible for transporting the klei haMishkan as
Bnei Yisrael traveled through the Midbar. From this precedent,
we derive that carrying on shoulders is a normative method of
transport. Apparently, although we derive the forbidden mela-
chos of Shabbos from the activities performed in the Mishkan,
they may be derived from the masa’os as well, since the masa’os
are viewed as an extension of the mitzvah of constructing the
Mishkan. Perhaps it is for the same reason that the Torah em-
ploys the term m¥ in relation to the masa’os.

Along these lines, it is interesting to note that the Torah uses
the phrase "1 mx WX 7270 N1 in connection with collecting the
man (Shemos 16:16), despite the fact that this practice was merely
a hora’as sha’ah. Here too, we may explain that there are aspects
of the instruction regarding the man’s collection that apply at all
times, such as the obligation of a man to provide for his wife and
young children. This is spelled out in the conclusion of the
passuk, PN YNNI TWRY YR DMWY 1900 NYNNS Iy - “[Gather
from it] an omer per person - according to the number of your
people, everyone according to whoever is in his tent shall you
take.”

A further example might be the signs that Hashem gave
Moshe to present before Bnei Yisrael, such as turning his stick
into a snake, in connection to which we again find the phrase
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"7 X IR (Shemos 7:10). The Rambam (Hilchos Yesodei HaTorah
10:1) writes that a Navi must perform certain signs and won-
ders, or repeatedly make predictions that come true, before
being accepted as a true Navi. Thus, although Moshe’s per-
formance of the signs was only a one-time occurrence, since
in order for Moshe to establish himself as a Navi he needed
to perform those signs, and this requirement is a din for gene-
rations, the term M2 is appropriate.

In a related discussion, the Ramban (Sefer HaMitzvos, Hasa-
gos, shoresh shlishi) defends the Bahag, who counts terumas ha-
meches, the tribute portion given to the Kohanim and Levi'im
from the spoils of the war with Midyan, as a mitzvah among the
taryag mitzvos. The Rambam takes issue with the Bahag, since
this allotment was merely a hora’as sha’ah. The Ramban, how-
ever, explains that although these specific donations were
temporary obligations, the Bahag may maintain that there is
a kiyum mitzoah (fulfillment of a mitzvah) for generations to
donate to the Beis HaMikdash from what was gained in battle,
and that suffices for it to be included in taryag. Given the
Ramban’s comment, we may further explain the Torah’s use of
YN NR T MY IR in the context of terumas hameches (Bamidbar
31:31), since it does contain an enduring kiyum mitzoah.

Likewise, we may understand the use of "1 mx WR 727Th M
with regard to the korbanos that were offered on the eighth
day of the Mishkan’s inauguration (Vayikra 9:6). The opinion
of the Ramban (shoresh shlishi) is that there is a mitzvah chiyuvis
(obligatory mitzvah) for all generations to offer special korbanos
celebrating the dedication of a Mishkan or Beis HaMikdash. Ac-
cordingly, the term m¥ is not at all problematic. An alterna-
tive suggestion, however, is that although the korbanos offered
on this occasion may have been merely a hora’as sha’ah, since
offering korbanos in general is an ongoing kiyum mitzvah, it is
fitting to use the term mx. [See B'Ikvei HaTzon, pp. 131-135.]
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MESIRAS HATORAH

SNRY DRI NMNN NR IR VN PRIN
Moshe began explaining this Torah, saying. (Devarim 1:5)

HE GEMARA in Nedarim (38a) teaches that originally, only

the Written Torah, along with all of its requisite halachos, was
to be transmitted by Moshe to Bnei Yisrael. The nin 5v noa%s,
the dialectic of Torah - the Oral Torah’s methodology and style
of exegesis of the Torah SheBichsav - was exclusively given to
Moshe and his descendants as a private undertaking. It was only
because Moshe acted generously, “with a good eye,” that he
shared this discipline - the ability to “read in between the lines”
of the text of the Torah to derive the details of each halachah -
with all of Bnei Yisrael.

When did this generous act, in which Moshe imparted his
full understanding of Torah SheBe’al Peh to all of Bnei Yisrael,
take place? The Netziv (Ha'amek Davar, Devarim 1:3-5) explains
that it occurred shortly before his death and is described with
the words, 908> nrr NN nNR IR1 Awn RN, The passuk in
Va'eschanan, Y8797 712 9% NYN DY IWR 1NN RN - “And this is
the teaching that Moshe placed before Bnei Yisrael” (4:44), is a
reference to this process as well.

This reflects an important difference between Chumash De-
varim and the other four Chumashim. While the other Chumashim
began as Torah SheBichsav, Chumash Devarim, which consists of
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the great speech that Moshe delivered before Bnei Yisrael in
Arvos Mo’av, began as Torah SheBe’al Peh. Of course, once Ha-
shem dictated the words contained in Sefer Devarim to Moshe to
be written down, they too were incorporated into the Chamishah
Chumshei Torah and became part of Torah SheBichsav.

Rav Soloveitchik added that the above difference forms the
basis of the distinction between Chumash Devarim and the rest
of the Torah with regard to the exegetical principle of semuchim,
expounding details of one mitzvah to another in an adjacent
passuk. (When two mitzvos appear within the same passuk, the
derivation of dinim based on the comparison of one to the other
is referred to as hekesh.) The Gemara in Yevamos (4a) teaches that
we apply the methodology of semuchim only to Chumash Deva-
rim, not to the rest of the Torah.

As we described, there is an element of Torah SheBe’al Peh to
Chumash Devarim, and one who transmits the Oral Torah ar-
ranges his lesson in such a way that the topics discussed are
associated with one another. We are thus able to derive dinim
based on that order of association. However, in the rest of Torah

SheBichsav, topics are not necessarily arranged by association.
[See Nefesh HaRav, 1994 ed., pp. 54-56; MiPninei HaRav, 2001 ed., pp. 338-339;
Rav Schachter on the Parsha, Parshas Devarim.]

The difference in the manner of transmission of the Torah
SheBichsav and Torah SheBe’al Peh has important ramifications.
The Gemara in Gittin (60b) analyzes the passuk, ©1270 nR 7> an>
HRIW? NRY N2 NR NID AYRAN DTN 9 YY 9 YR - “Write for
yourself these words, for on the basis of these [orally trans-
mitted] words I have established a covenant with you and
Israel” (Shemos 34:27), noting that the first part of the passuk
indicates that the words of the Torah are to be written (7% an),
whereas the second part connotes an oral transmission (*a %).

The Gemara explains that this is not a contradiction. Hashem
revealed to Moshe that just as He had initially given a portion
of Torah, the Aseres HaDibros, in a written form and other
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portions in an oral form, that is the proper method to fulfill
mesiras haTorah in future generations as well. Thus, we derive
that Na Hp 19MRY 'RYWI NNR 'R aN22W BT - “Teachings that were
given in writing, you are not permitted to transmit orally,” and
that an22 1IMIRY YRWY ANR R N9 HYaw B12T - “Teachings that were
given orally, you are not permitted to transmit in writing.”

In later generations, due to a decline in the intensity of
limmud haTorah, Torah SheBe’al Peh, which had until then been
learned by heart, was in danger of being forgotten. The Cha-
chamim deemed it necessary to allow the recording of Torah She-
Be’al Peh, and they expounded a passuk to justify their actions:
N o0 15 Mmwyh ny - “When it is a time to act for Hashem,
nullify your Torah” (Tehillim 119:126). They argued, based on
this passuk, that it is preferable that one halachah be uprooted so
that the Torah SheBe’al Peh itself not be forgotten (Termurah 14b).

Many Rishonim are troubled by our practice of reciting var-
ious parshiyos of Torah SheBichsav orally, such as Az Yashir
and kri’as Shema, seemingly in violation of the rule an>2w p»a7
N9 5y 1IMRY 'RV NNR *R. Reciting words of Torah SheBichsav from
a siddur is also considered ba’al peh. In fact, anything less than
a complete Chumash, even if it is written on klaf (like some use
to recite Parshas HaKetores), does not have the status of kri’ah
bichsav.

The Mechaber (Orach Chaim 49:1) defends the practice, main-
taining that it is permissible to recite pessukim that one knows
fluently, including the well-known parshiyos of kri'as Shema,
Birchas Kohanim, and Parshas HaTamid. However, the Vilna Gaon
(HaGahos HaGr”a, Temurah 14b; Bi'ur HaGr”a, Orach Chaim 49:2)
comments that the true resolution of the difficulty is the answer
recorded by the Tur, in the name of the Rosh and Tosfos (Temurah
14b, s.v. devarim), that the halachah of >R¥7 NNR 'R ANV DMAT
na Yy MRS applies only to pessukim recited on behalf of a
tzibbur in order to discharge their obligation.



DEVARIM 277

The basis for this distinction is that the halachos discussed in
the Gemara in Gittin are derived from Ma’amad Har Sinai, when
Torah was transmitted to the Jewish People. Thus, rather than
positing restrictions on one’s personal limmud haTorah, these
halachos represent the way to fulfill mesiras haTorah in the most
complete fashion (see Tosfos Yeshanim, Yoma 70a). Whenever
Torah SheBichsav is taught to others, it should be read from a
sefer kasher. Likewise, disseminating Torah SheBe’al Peh in public
using a written text is improper, since this is not the intended,
optimal form of talmud Torah SheBe’al Peh (Rav Chaim Zimmer-
man, Binyan Halachah, Hakdamas HaRambam).

However, as the Rambam writes in his Hakdamah to Yad Ha-
Chazakah, one was always permitted to write personal notes, a
megillas setarim (hidden scroll) from which he could refresh his
memory with regard to his learning (Shabbos 6b; Bava Metzia 92a).
Only the teaching of Torah SheBe’al Peh must take place orally.
Similarly, with regard to Torah SheBichsav, private recitation of
Az Yashir and kri'as Shema was never included in the restriction.
In contrast, the leining of the Torah or the haftorah to discharge
the obligation of the tzibbur requires kri’ah mitoch hak’sav from
a sefer kasher.

The divergent modes of transmission of the different parts of
the Torah may be relevant to another aspect of mesiras haTorah
as well. The Rama (Choshen Mishpat 25:1) rules that if, on the
strength of clear proofs in a posek’s analysis, he feels that the
correct ruling is not in accordance with the earlier psak halachah
of the Ge’onim, he has a right to rule against them. This is in
accordance with the principle, 11172 YRmw> Y112 nne - “Yiftach
in his generation is like Shmuel in his generation” (Rosh Ha-
shanah 25b). However, the Rama includes an important limita-
tion in the license to disagree with halachic precedent - a ruling
that goes against a dictum of the Amora’im in the Gemara.

As the source for this statement, the Vilna Gaon (Bi'ur Ha-
Gr”a 6) cites the Gemara in Bava Metzia (86a), which brings a
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quotation from the Sifra D’Adam HaRishon. In this “Book of
Adam HaRishon,” Hashem showed Adam how world history
would develop based on the free choice and actions of human-
kind, but with the guiding Hand of Hashem seeing to it that his-
tory progresses in a particular direction. This is the case not
only regarding world history, but also regarding the develop-
ment of Torah SheBe’al Peh. To that end, Hashem showed Adam
each generation’s Torah leaders, even recording details regard-
ing certain talmidei chachamim, such as the fact that only Rav,
and not his contemporary Shmuel, would receive semichah from
Rebbi Yehudah HaNasi.

One of the lines from this sefer that is cited by the Gemara is,
RN N0 RPN VR 17 - “Rav Ashi and Ravina [shall be] the last
[of the Chachamim of the era] of adjudication.” This statement
has the connotation that a talmid chacham from a later period
does not have the ability to disagree with the consensus of
opinion formulated before the chasimas haTalmud (conclusion of
the Talmud) at the time of Ravina and Rav Ashi (approximately
the year 500 CE). One may not add on to, subtract from, or dis-
agree with the analysis of the Gemara. However, with the excep-
tion of such a machlokes, in all other generations, a talmid chacham
may disagree with rulings of an earlier generation.

Why is it that the chasimas haTalmud serves as a cutoff point?
Rav Moshe Soloveitchik zt”I suggested that the answer is based
on the recognition that there is an optimal, complete form of
mesiras Torah SheBe’al Peh. We usually assume that although
Rebbi Yehudah HaNasi edited the Mishnah in approximately
the year 200 CE, the mishnayos were still recited orally until the
days of Ravina and Rav Ashi (see Rashi, Eiruvin 62b, s.v. kegon).
Rebbi edited the mishnayos with respect to how they should be
recited orally, but he did not publish and disseminate the Mish-
nah in written form. It was only after the chasimas haTalmud that
mishnayos were taught and studied from a written text.
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It is notable that the Rambam, in his Hakdamah to Yad Ha-
Chazakah, enumerates only the forty generations of Chachamim
from Moshe and Yehoshua until Ravina and Rav Ashi in his
chronicle of the seder haMasorah. This is in contrast to the ap-
proach of the Meiri, who, in his introduction to Maseches Avos,
records a similar listing, but continues it until his times, including
the Rabbanan Savora’i, Ge’onim, and Rishonim, and up to his own
rebbi, Rebbi Reuven ben Rebbi Chaim.

Rav Moshe Soloveitchik explained that the talmidei chachamim
before Ravina and Rav Ashi, who were still studying and trans-
mitting the Torah SheBe’al Peh orally, in its intended form, pos-
sessed a more elevated status of ba’alei Masorah. After that time,
since all of our learning is from a written corpus, talmidei cha-
chamim possess a lower status of ba’alei Masorah from a halachic
perspective. That is why post-Talmudic talmidei chachamim are
legally unable to disagree with the maskana of the Gemara. The
Rambam in his Hakdamah wished to provide a halachic definition
of the seder haMasorah, not merely a historical account of the
transmission of Torah SheBe’al Peh. For this reason, the Rambam
did not extend his list until the Chachamim of his era, by which
time the Masorah was not as strong al pi din. The primary seder
haMasorah was only up until the days of Ravina and Rav Ashi,

and the Rambam therefore concludes his list with them. [See Nefesh
HaRav, 1994 ed., pp. 34-37; Rav Schachter on the Parsha, Parshas Yisro.]
R/ 7
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S’CHAR BATALAH

JPYR T IR JURI DDAV D'PIN DINR NTNY IR

See, I have taught you decrees and ordinances, as Hashem, my
G-d, has commanded me. (Devarim 4:5)

HE SIMPLE explanation of this passuk is that Moshe Rab-

beinu fulfilled Hashem’s command to teach Bnei Yisrael the
Torah. Chazal had a tradition, however, that the passuk contains
an additional level of interpretation - that Moshe taught the
Torah to Bnei Yisrael in the same manner that Hashem taught
the Torah to him. Just as Hashem taught Moshe free of charge,
so did Moshe teach Bnei Yisrael free of charge, and that is the
way Torah must be taught for all generations (Bechoros 29a).

The Mishnah in Bechoros extends this requirement to other
mitzvah-related services for which one may not take payment -
serving as a judge, testifying, or sprinkling or consecrating rmei
chatas (the water of the parah adumah for one who is tamei meis).
Likewise, one who performs hashavas aveidah (returning a lost
object) - including a doctor who restores an ill person’s health
to him - may not charge for his services (Yoreh De’ah 336:2).

However, the Gemara in Bava Metzia (31b) teaches that one
who performs hashavas aveidah may be paid s’char batalah - the
wage of a worker who stands idle from his usual work, which
enables him to instead carry out the easier job of returning
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a lost object. A doctor, as well as one who teaches Torah, may
be similarly compensated.

The idea behind this type of compensation in the case of a
talmid chacham for example, is that the kehillah decides that it is
worthwhile to pay him a salary on the condition that he refrains
from taking any form of employment. This way, he remains
available to teach Torah to the kehillah. At the same time, in keep-
ing with the Gemara in Bechoros, he engages in teaching Torah
completely free of charge. Similarly, in the case of a doctor’s
compensation, a group of patients pays their doctor not to work
in a different profession so that he can treat his patients gratis.
[Only the cholim that the doctor actually treats pay his wages by
dividing the s’char batalah among themselves. This is not because
the payment is for services rendered, but because only they are
interested in the arrangement of paying him not to work.]

This understanding of s’char batalah is relevant to the issue
of s’char Shabbos, wages for a job performed on the Shabbos.
Although it is generally forbidden miderabbanan to take s’char
Shabbos (Bava Metzia 58a), in light of our analysis, it seems that
there is no prohibition of s’char Shabbos when a doctor treats a
choleh on Shabbos. Even when a doctor renders medical care on
a weekday, his wage is not in lieu of that particular treatment;
rather, it is compensation for not taking a different job. The
treatment of the choleh must always be free of charge. Since
a doctor’s compensation is not for the job performed on the
Shabbos, it is not s’char Shabbos. It is therefore completely per-
missible for the doctor to receive s’char batalah for treating a
patient on Shabbos.

The Chasam Sofer (Choshen Mishpat 194, s.v. v’hinei s’charo)
discusses whether a Jewish doctor should accept payment for
treating a nochri patient on Shabbos. On the one hand, since the
payment is s’char Shabbos, he may not derive benefit from it.
Alternatively, perhaps he should take payment to avoid the
violation of giving free gifts to nochrim (Avodah Zarah 20a).
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Therefore, the Chasam Sofer advises that the doctor should take
the payment and donate it to tzedakah.

It seems that the issue of s’char Shabbos in that case is due to
the fact that the doctor treated a nochri specifically. Since we do
not have a mitzvah of hashavas aveidah to a nochri, we likewise
have no obligation to restore his good health to him. Therefore,
the doctor may be paid directly for his work, not as s’char
batalah, and that is why the Chasam Sofer considers his payment
a problem of s’char Shabbos.

L’halachah, we are lenient with regard to s’char Shabbos when
the payment is for the performance of a mitzvah (Mishnah Beru-
rah 306:23-24). Nevertheless, the Shulchan Aruch (Orach Chaim
585:5) states that one who takes payment for blowing the shofar
will not see a siman berachah (sign of blessing) from that money.
This is quite puzzling. We should apply the halachah taught in
the Mishnah in Bechoros to this case. It should be forbidden for
one to charge a regular wage for shofar-blowing, but receiving
s’char batalah should be permissible. Accordingly, just as with re-
gard to a doctor who treats a choleh on Shabbos, the prohibition
of accepting s’char Shabbos should not apply at all. Why should
the ba’al tokei’ah not see a siman berachah from that money?

The answer is that this calculation is not correct. Rav Hirsch
(Bamidbar 19:17) explains that the mitzvos listed in the Mishnah
in Bechoros are all examples of one person performing a mitzvah
on behalf of another when the latter could not perform it on his
own. Obviously, one may not judge or serve as a witness in his
own din Torah, nor can he sprinkle the mei chatas on himself or
return his own aveidah to himself.

Similarly, oftentimes, one cannot teach Torah to himself when
he is unfamiliar with the portion of Torah in question. Since
many people are unable to perform this mitzvah themselves, the
Torah places an obligation on someone who possesses Torah
knowledge to transmit that Torah to anyone who lacks that
knowledge. Thus, Chazal interpret the passuk, 1115 nnaw - “You
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shall teach them thoroughly to your children” (Devarim 6:7), as
a reference to teaching Torah to talmidim (Sifrei). The Torah
similarly obligates a witness who knows information about a
din Torah to testify. Furthermore, in placing these obligations, the
Torah also required that one perform these mitzvos without
charge.

However, other mitzvos that one could discharge on his own,
such as blowing shofar, are in a different category. Even though
many are not expert in blowing shofar, they could, in theory,
learn to do so. For this reason, the Torah never posited an ob-
ligation on a ba’al tokei’ah to blow shofar to discharge another’s
obligation. The Torah similarly never obligated a person to tie
tzitzis on someone else’s garment, nor a sofer to write a sefer Torah,
tefillin, or mezuzos for another. Therefore, one who performs
these mitzvos on another’s behalf is permitted to take full pay-
ment and need not suffice with taking s’char batalah. For this
reason, when one blows shofar for others on Yom Tov and they
compensate him, there is a definite concern of s’char Shabbos with
regard to accepting this payment.

Our earlier analysis of s’char batalah is pertinent to the subject
of sick-leave as well. Many employers insert a clause in employ-
ment contracts that allows for a certain number of paid sick
days. [If this is the common practice in a particular place and
field of work, it is self-understood that the employer obligates
himself to provide sick pay, even if such a stipulation is not
included in the contract.] In effect, the employer agrees that in
the event that the employee misses a certain number of days of
work due to illness, he will pay the employee more than his
usual wage for the days that he actually does work.

We may argue that in the case of a rebbi employed in a yeshiva,
where his salary is based on s’char batalah, there is no need to
stipulate in his contract that he is entitled to paid sick leave. As
we explained above, a rebbi is not paid for teaching Torah; the
wages that he receives are for agreeing to not occupy himself
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with a different job. A rebbi who had to miss teaching days due
to illness did abide by this agreement; he did not take another
job. Thus, he is, in fact, entitled to an unlimited number of sick
days, and he may still continue to collect his full salary. [When
the time comes to renew his contract, however, the kehillah or ad-
ministration may decide that since it no longer benefits from his
teaching of Torah, it is not worthwhile to pay the rebbi a salary so
that he avoids taking other employment.] [See Ginas Egoz, pp. 185-188.]
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ZECHIRAS CHEIT HA'EIGEL

3702 PPOR T AR NAXPN TUR IR NIVN YR T
Remember, do not forget, that you provoked Hashem, your

G-d, in the Midbar. (Devarim 9:7)
ASED ON this passuk, the Magen Avraham (Orach Chaim
60:2), quoting the Yalkut Shimoni (Bechukosai 671), main-
tains that there is a mitzvah to lein the parsha of cheit ha'eigel
every year from a sefer Torah. The Ramban (Hashmotos L’Min-
yan HaMitzvos, mitzvas aseh 7) also mentions this passuk as an
instruction to remember cheit ha’eigel. He is uncertain, however,
whether this applied only to the dor haMidbar or continues as
a bona fide mitzvah throughout the generations to remember
the chessed that Hashem displayed towards Bnei Yisrael in for-

giving their aveirah.

In Parshas Ki Seitzei (Devarim 24:9), the Torah commands
that we remember the cheit of Miryam as well. The Magen
Avraham - in line with the view of the Ramban cited above,
who included this command in his minyan hamitzvos - holds
that one should mention cheit Miryam daily in order to fulfill
this mitzvah.

The Magen Avraham explains that Chazal did not enact an
annual kri'as haTorah of the parsha of cheit Miryam, as they did
for Parshas Zachor, out of respect for the righteous Miryam, so
as not to publicize her aveirah. Likewise, since it would be
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disgraceful to publicly mention the aveirah of Bnei Yisrael, the
Chachamim did not institute a special kri’ah to remember cheit
ha’eigel. Nevertheless, when we read Parshas Ki Sisa and Parshas
Beha'aloscha as the parshas hashavua, the ba’al korei and those
listening to the laining should have in mind that they wish to
fulfill these additional mitzvos d’oraisa (see Machatzis HaShekel).

The Beis Yosef (Orach Chaim 685) quotes an enigmatic com-
ment of Tosfos (Berachos 13a, s.v. b’lashon), which has since been
removed from our editions, that it is a mitzvah d’oraisa to lein
Parshas Parah every year, just like Parshas Zachor. Rav Baruch
Epstein, the author of the Torah Temimah, suggests a fascinating
source for such a kri’ah based on the above discussion.

Rav Epstein (M’kor Baruch, chelek 3, perek 27:58) explains that
the kri’ah of Parshas Parah might be d’oraisa as a result of its as-
sociation with cheit ha’eigel. Rashi (Bamidbar 19:22), quoting Rav
Moshe HaDarshan, notes that many of the aspects of the avodah
of the parah adumah correspond to various facets of the cheit
ha’eigel, since Hashem gave us the mitzvah of parah adumah to
serve as a kaparah for the cheit ha’eigel: “This can be compared
to the son of a maidservant who soiled the palace of a king.
They said, nxixn mpm mr Ran - ‘Let his mother come and
wipe away the excrement.” Similarly, let the [Red] Cow come
and atone for the [Golden] Calf.”

Accordingly, Rav Epstein suggests that in order to fulfill
the mitzvah of zechiras cheit ha’eigel, while at the same time
abiding by the concern of the Magen Avraham not to publicly
embarrass the Jewish People, the Chachamim instituted kri’as
Parshas Parah as a substitute for leining the parsha of cheit
ha’eigel. Thus, we are obligated to lein Parshas Parah not for its
own sake, but in order to remember the cheit ha’eigel.

This explanation fits with the reason that we are obligated
to remember the cheit ha’eigel. The Gemara in Avodah Zarah
(4b-5a) teaches:
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IRON DRY ... 9 IMY WY INY ROR ... NYYN IMRY PIRT HRIW RY
21208 HRR 199 1Y DM NN

Bnei Yisrael were not suited to perform that deed [with the
eigel] ... If so, why did they act in this manner? To teach you
... that if a tzibbur sins, we tell them: “Go to another tzibbur
[the ones who worshipped the eigel and then did teshuvah,
and their teshuvah was accepted].”

In other words, Hashem suspended the people’s bechirah chof-
shis (free will) on this occasion and forced them to sin, in
order to teach this lesson of teshuvah.

Thus, the mitzvah to remember cheit ha'eigel is not for the
Jewish People to have a guilty conscience over the aveirah. After
all, the Gemara claims that the aveirah was caused min haSha-
mayim. The lesson of the cheit ha'eigel, and the reason Hashem
brought it about, is to teach us the power of communal teshuvah
and the kerisas bris (sealing of the covenant) regarding the effect-
iveness of the yud gimmel middos (Thirteen Attributes of Mercy)
that were revealed at that time. [See essay for Parshas Ki Sisa.]

Since this is why we must remember the cheit ha'eigel, it
stands to reason that leining Parshas Parah is the proper way in
which to fulfill this mitzoah. The mitzvah of parah adumah rep-
resents the correction of the cheit, and therefore leining this
parsha in particular, not the parsha that describes the aveirah
itself, reminds us of the ability to do teshuvah.

2 R 2
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TEACHING TORAH
TO CHILDREN AND TO TALMIDIM

.01 7277 0271 NR DMR DNTNY

You shall teach them to your children to discuss them.
(Devarim 11:19)

T IS CLEAR from the Gemara in Kiddushin (29b-30a) that

Chazal understood this passuk in the second parsha of kri’as
Shema as a reference to teaching Torah to one’s sons, while the
passuk in the first parsha, D1 mam 7315 DNWVY - “You shall
teach them thoroughly to your children and you shall speak
of them” (Devarim 6:7), refers to teaching Torah to talmidim.
Since the simple translation of both pessukim indicates an
obligation to teach one’s own children, what prompted Chazal
to understand 7v32% nnnwy as a reference to talmidim?

The Gemara often employs the exegetical principle of im
eino inyan when the Torah writes the same directive twice.
According to this rule, if a certain passage in the Torah cannot
be explained as referring to its own subject matter, because it
would then be redundant, it may be explained as referring to
a related matter. Thus, the first time that the Torah mentions a
directive, it is understood to teach the plain meaning of the
passuk. If the Torah mentions the same directive again, since
we already know the plain sense of the passuk, the second
reference is assigned an additional element.

Based on this, if Chazal had taken the directive that appears
earlier in the Torah, 112% bnanwy, as a reference to one’s children,
and the Torah’s second charge, D22 PR DMR DN, as ex-
panding the mitzvah to apply to one’s talmidim, it would have
been quite understandable. But Chazal interpret the pessukim
in exactly the opposite way - applying the passuk in the first
parsha, 711% onnw, to talmidim, and not to children!
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Rav Mordechai Gifter zt”] explained that the key to Chazal’s
interpretation of these pessukim lies in the word onnw. The
Gemara in Kiddushin expounds this word as conveying the
notion 791 D1TINN NN MaT W - “that the words of Torah
should be ‘sharp” in your mouth.” One should develop a pre-
cise command of the Torah, such that if he were to be asked
something concerning a point of Torah knowledge, he would
be able to answer immediately.

While one is certainly obligated to teach Torah to his child-
ren, not everyone is blessed with children who are capable of
reaching this level of expertise in Torah knowledge. It is only
reasonable to aspire to this caliber of proficiency in the setting
of a yeshiva, where a rebbi instructs his talmidim with the goal
that they master the Torah in all its detail and depth.

0, K7 7
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ALIYAH L’REGEL ON ROSH CHODESH

N2 VR DIPHRI PPYR T 119 IR TNIT 93 IR MV DINYH WHV
.MI2100 AN MPIAVA AN M¥ND ana

Three times a year all your males should appear before Hashem,
your G-d, in the place that He will choose: on Chag HaMatzos, on
Chag HaShavuos, and on Chag HaSukkos. (Devarim 16:16)
OMMENTING ON the passuk, D’pHR 29 NRIRY R1IAR NN -
“When shall I come and appear before G-d?” (Tehillim
42:3), the Midrash (Yalkut Shimoni, Yeshayah 514) describes the
Jewish People as asking the Ribbono shel Olam when He will re-
turn to them the honor of performing aliyah I'regel, so that they
can once again appear before the Shechinah. Hashem replies,
“When the ge’ulah ha’asidah arrives, you will be oleh regel not
only three times a year, but on each and every month, as the
passuk states (Yeshayah 66:23): 12w1 Nav 1M WIN1 WTIN T 1PN
T 9nR 9% MNNwnY 1wa % R - “It shall be that at every Rosh
Chodesh and on every Shabbos all mankind will come to pros-
trate themselves before Me, says Hashem.”

The Heichal Ra’anan commentary on Yalkut Shimoni, quot-
ing the Vilna Gaon, explains that the word naw in the phrase
N2V Nav *TM is, in fact, a reference to Yom Tov. The pre-
cedent for such an interpretation is the well-known passuk,
nawn nInnn 0% on1ao - “You shall count for yourselves from
the morrow of the Rest Day” (Vayikra 23:15), where naw refers
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to the Yom Tov of Pesach, not to the day of Shabbos. Thus,
the passuk in Yeshayah does not mean that le’asid lavo there will
be a mitzvah of re’iyas panim (appearing before Hashem in the
Beis HaMikdash) even on Shabbosos. Rather, the innovation
of the passuk, as elaborated upon by the Yalkut Shimoni, is that
the mitzvah will apply on Roshei Chodashim, in addition to the
Shalosh Regalim.

The Rambam included as one of the thirteen ikarei ha’emu-
nah (Principles of Faith) nabmmn xnn 8% N7 nn nrrw - “that this
Torah will not be exchanged;” the dinim of the Torah are
immutable. The Rambam’s source is the Gemara in Megillah
(2b), which cites the concluding passuk of Sefer Vayikra (or the
similar concluding passuk of Sefer Bamidbar; see Maharsha,
Chiddushei Aggados, Shabbos 104a), nwn NR’T MX TVR NIXNN AOR
WO N1 YR N1 YR - “These are the mitzvos that Hashem
commanded Moshe to Bnei Yisrael on Har Sinai” (Vayikra
27:34), as teaching that nnyn 727 wNY 'RWYI R2) PR - “A Naoi is
not permitted to introduce anything new from now on.”

Indeed, it is this ikar that differentiates the Orthodox from
the non-Orthodox, who believe that the dinim of the Torah are
subject to revision. Due to this ikar, even if a recognized Navi
were to call for a permanent change in a din of the Torah, he
would be branded a Navi hesheker and would receive the death
penalty. The reason for this obstinate insistence on the immu-
tability of the Torah is that the Torah represents a description
of Elokus, the essence of Hashem Himself. Thus, this ikar is a
direct outgrowth of the passuk, 'n»nw RS "1 218 75 - “For I, Hashem,
have not changed” (Malachi 3:6). Change is relevant only to
created beings, not to the Creator Himself. Since the Torah
is the Wisdom of Hashem, and since He and His Wisdom are
one, the dinim of the Torah are also not subject to modification.
[See Rav Schachter on the Parsha, Parshiyos Metzora and Eikev.]

This presents us with an obvious difficulty: The comment
of the Midrash that the mitzvah of aliyah I'regel will change at
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the time of the ge’ulah ha’asidah seems to be at odds with the
Rambam’s principle of immutability of the Torah.

We may suggest the following approach to answer this dif-
ficulty. The Gemara in Rosh Hashanah (16b) cites Rebbi Yitzchak,
who teaches that a person is obligated to visit his rebbi during
Yom Tov. He derives this from the passuk in reference to the
Shunemite woman'’s traveling to visit Elisha, whom she consi-
dered to be her mentor: naw 8% WTIN 8Y DA PHR NINN NR YITH -
“Why are you going to him [Elisha] today? It is neither a Rosh
Chodesh nor a Shabbos” (Melachim 1I 4:23), which implies that
it is proper for one to visit his rebbi on these days.

The meforshim are troubled as to how Rebbi Yitzchak proves
the obligation to visit one’s rebbi on Yom Tov from a passuk that
specifies Rosh Chodesh and Shabbos. The Vilna Gaon (Ma’aseh
Rav HeChadash 14) explains that, like the passuk cited above
regarding re’iyas panim le’asid lavo, the term naw in this passuk
should be understood as connoting the day of Yom Tov.

The Noda B"Yehudah (Tinyana, Orach Chaim 94, cited in Sha’arei
Teshuvah 529, s.v. chayav) asserts that there is a more profound
relationship between re’iyas panim and visiting one’s rebbi. He
quotes the Gemara in Kiddushin (33b) that a talmid is not per-
mitted to stand up in the presence of his rebbi more than once in
the morning and once in the evening so that the honor afforded
to his rebbi does not exceed the honor afforded to Hashem, as we
are mekabeil ol malchus Shamayim only once in the morning and
once in the evening. Accordingly, the Noda B"Yehudah maintains
that while it is commendable for one to visit his rebbi on Rosh
Chodesh, the chiyuv (obligation) to do so applies only on Yom
Tov. Since there exists no obligation to greet the Shechinah in the
Beis HaMikdash on Rosh Chodesh, placing an obligation on a
talmid to visit his rebbi on these days would constitute a violation
of affording greater honor to one’s rebbi than to Hashem.

The Noda B’Yehudah notes that for the same reason, there
cannot be a chiyuv to greet one’s rebbi nowadays even on the
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Shalosh Regalim, after the churban Beis HaMikdash. Since we can-
not bring the requisite korbanos olos re’iyah and shalmei chagigah,
despite the fact that the Shechinah remains present in the makom
haMikdash, we no longer travel to Yerushalayim to greet the
Shechinah on the Shalosh Regalim. The chiyuv to visit one’s rebbi
should parallel this condition. That is why, the Noda B’Yehudah
explains, the halachah of greeting one’s rebbi was not included
by the Mechaber in the Shulchan Aruch, although it is still a pro-
per practice.

The Noda B’Yehudah's comparison between re’iyas panim and
visiting one’s rebbi introduces the prospect of a mitzvah kiyumis
(fulfillment of a mitzvah) of re’iyas panim on Rosh Chodesh.
This emerges from the correspondence found in the pessukim:
T INR 97 MINNVYAZ 7W1 %5 X122 NIV N2Y 7T WTN2 VTN 70 iy,
and, naw 85 V1IN RS DN YHR NN R Y. Although, as men-
tioned, there is no chiyuv of aliyah I'regel on Rosh Chodesh,
perhaps there exists a kiyum mitzvah to do so.

[The concept of the existence of a kiyum mitzvah even in situ-
ations in which a chiyuv is not present was a common theme in
many of the Rav’s shiurim. Some claim that the very concept of
a kiyum d’oraisa without a chiyuv d’oraisa is an impossibility and
that the term mitzvas hareshus is an oxymoron; a command-
ment cannot be optional. However, the Vilna Gaon and the
Netziv seem to embrace this notion.] [See Rav Schachter on Tefillah,
pp-2-3]

This idea finds additional support in the Gemara in Bava
Metzia (85b), which relates that on one occasion, Eliyahu, who
often visited the mesivta of Rebbi, arrived late. Upon being
questioned by Rebbi as to the reason for his lateness, Eliyahu
explained that on Rosh Chodesh he must separately wake each
one of the Avos, wash their hands for davening, and lay them
back to rest. Based on the pessukim quoted above in reference to
re'iyas panim and visiting one’s rebbi, the Eitz Yosef, in the name
of the Toras Chaim, comments that it was the usual practice
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of the Avos, even after their passing, to greet the Shechinah on
Roshei Chodashim.

Indeed, the passuk that the Tur (Orach Chaim, siman 419) cites
as a source for the mitzvah to partake of a se’udas Rosh Chodesh
implies that there is a mitzvah of simchah on Rosh Chodesh:

DMYY 5Y MININNA DNYPM DIWIN YWRID DITYINII DINNHAY DY)
.D2MYY Mar Hm

On a day of your gladness, and on your Festivals, and on your
New Moons, you shall sound the trumpets over your Olah-
offerings and over your Shelamim-offerings. (Bamidbar 10:10)

The passuk describes that during the nisuch hayayin (wine liba-
tion) of korbanos tzibbur (communal offerings), the Levi'im en-
gaged in shirah through singing and musical accompaniment
(on weekdays), which included the use of chatzotzros.

This indicates that there is an element of sirmchah on Rosh Cho-
desh, just as there is on the other days mentioned in the passuk.
There is no chiyuv to perform a positive act of simchah on Rosh
Chodesh, such as to consume meat and wine or to recite full-
Hallel, but there is a passive demonstration of sirmchah on this day,
expressed through an issur ta’anis (and hesped), which in this
analysis seems to be a d’oraisa prohibition (Rosh Hashanah 19a).

Rav Soloveitchik (Shiurim L’Zecher Abba Mari Z”1 II, 5745 ed.,
pp. 188-196) explained that whenever the Torah speaks of
simchah, it connects this emotion with one’s appearing before
Hashem. The state of simchah on Yom Tov is described in the
passuk, D NYaw D’poR T 197 onnnwy - “And you shall rejoice
before Hashem, your G-d, for a seven-day period [on Sukkos]”
(Vayikra 23:40). Indeed, on the Shalosh Regalim, when one is oleh
regel to the Beis HaMikdash, termed Beis Hashem, he finds him-
self in the presence of Hashem. Thus, the fact that there is an as-
pect of simchah on Rosh Chodesh on a level of d’oraisa suggests
that there should be a corresponding kiyum mitzvah of re’iyas

panim on this day. [See Nefesh Harav, 1994 ed., pp. 314-315; Rav Schachter
on the Moadim, Sukkos: Recitation of Hallel, sections I-V.]
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Given the above discussion, we understand that greeting
the Shechinah on Rosh Chodesh is not an innovation that will
begin le’asid lavo, but rather is something that was practiced
even in the days of Rebbi, and even in the days of Elisha. There
always was a kiyum of visiting one’s rebbi on Rosh Chodesh,
and a parallel mitzvas hareshus of re’iyas panim on Rosh Cho-
desh, aside from the chiyuv of aliyah I'regel that exists on the
Shalosh Regalim. Thus, there will not be any change in the hala-
chic status of Rosh Chodesh leasid lavo.

As the passuk states, mpoHR 9 NRIRY RIAR NN - the Jewish
People during their lengthy galus call longingly to Hashem to
be able to be oleh regel. Therefore, HaKadosh Baruch Hu will offer
us the opportunity to volunteer to fulfill this mitzvas hareshus
on Rosh Chodesh. In a sense, those who will seize the oppor-
tunity on Rosh Chodesh will thereby compensate for their
previous lack of observance of reiyas panim during the years
of galus. [See B'Ikvei HaTzon, pp. 13-14.]
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MIDDAS HAGA’AVAH

ORNWI PRY MINNN 1N 0 NYa% YRRND 1225 D17 MYaY

So that his heart does not become haughty over his brethren

and not turn from the commandment right or left. (Devarim

17:20)

HIS PASSUK, though stated in reference to the melech, ad-

jures every person to be careful not to exaggerate his im-

portance. One who is very good-looking, very bright, or very

wealthy, or, for that matter, who possesses any ma’alah (quality)

over others, may become arrogant as a result. On the contrary

though, he should be mindful of the passuk, ynnana won Yonn’ 58

MUY PYY S50 SR MM NN NN O - “Let not the wise

man glorify himself with his wisdom, and let not the strong man

glorify himself with his strength, let not the rich man glorify
himself with his wealth” (Yirmiyah 9:22).

One’s talents and gifts are all min haShamayim. Hashem de-
cides one’s basic predispositions and which experiences will
befall him. The Gemara in Niddah (16b) teaches that the mal’ach
appointed to oversee conception of new embryos takes the drop
from which a child will be conceived, sets it before HaKadosh
Baruch Hu, and says before Him: “Ribbono shel Olam! This drop,
what is its destiny? [Will the person who develops from it be]
mighty or weak, intelligent or foolish, wealthy or poor?” One’s
degree of strength, intelligence, and wealth are determined at
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the time of conception. There is nothing to boast about; he was
simply born this way.

The Gemara notes that the mal’ach does not mention whether
the child is destined to be a rasha or a tzaddik. This accords with
the principle Dnw RPN YIN DNV *11a 50 - “Everything is in the
hands of Heaven, except for the fear of Heaven.” The Maharsha
explains that this observation of the Gemara follows from the very
next passuk in Yirmiyah, "mr 1 5300 59nnnn YHNn’ nNRra or 0 -
“For only with this may one glorify himself - contemplating and
knowing Me” (9:23). Exercising one’s bechirah chofshis (free will)
properly in accordance with yir'‘as Shamayim is the only thing
worthy of praise.

Rav Soloveitchik recounted that in the Hakdamah to the Smag,
Rav Moshe MiCoucy writes that after he had completed his list
of taryag mitzvos, he was shown in a dream that he had mista-
kenly omitted the mitzvah, 7225 DM ... PPOR T NR NOVN 19 > VN
TPOR "1 NR oW - “Take care, lest you forget Hashem, your G-d ...
and your heart will become haughty and you will forget Hashem,
your G-d” (Devarim 8:11-14). He reconsidered his count of mitz-
vos when he awoke in the morning, and, realizing that this pro-
hibition represents a major principle in one’s yir'as Hashem, he
included it in the Smag (lo sa’aseh 64).

Indeed, the Gemara in Sotah (5a) derives the prohibition
against exhibiting haughty behavior from this passuk, to make
sure that one’s ma’alos do not lead him to forget Hashem. It is
possible for one to observe all of the taryag mitzvos but, out of a
sense of arrogance, fail to be properly mindful of the existence
of the Ribbono shel Olam. It is a tragedy when Jewish leaders
view the Jewish religion as revolving about them, as if G-d
dances around them. In our religion, G-d is supposed to be in
the center; we are supposed to dance around G-d.

The Gemara continues to explain that one should learn to
desire humility from his Creator, who, when giving the Torah,
passed over all the great mountains and instead rested His
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Presence on the modest Har Sinai. Likewise, when He first com-
municated with Moshe, instead of appearing on a majestic tree,
He chose the lowly and humble thornbush. The Gemara in
Shabbos (104a) similarly teaches that it is through extraordinary
humility that a person merits the acquisition of Torah know-
ledge.

Several meforshim (see Ru’ach Chaim, Kedushas Levi, and Liku-
tim, Maseches Avos) interpret the opening words of Maseches Avos,
»oNn NN Yp nwn - “Moshe received the Torah at Har Sinai,”
along these lines. They see in these words an added lesson, im-
plied by the word »»on, instead of »»va. Hashem appreciates hu-
mility, and that is why He chose to give the Torah particularly
through Moshe, whose extreme humility was akin to the modest
elevation of Har Sinai.

Rav Chaim Volozhiner elaborates on this idea through a
mashal to a kli. The thinner the kli’s walls, the more it can hold.
Taken further, if a kli were to have as its walls only mathematical
“lines,” it would be entirely a receptacle and could hold the
greatest possible amount. With regard to one’s capacity to
absorb words of Torah as well, the lowlier one’s spirit, the more
“empty space” he has to receive Torah.

Along these lines, the Rav poignantly described how he felt
as if Hashem revealed Himself to him when he discovered a new
insight in Torah, as if he perceived a glimpse of Elokus at that
time. This, the Rav felt, should lead the student of Torah to melt
into insignificance, to be overcome with a profound sense of
humility, never arrogance. [See TorahWeb.org, 2003, “Ego and Humility
in Torah Study.”]

In the vast majority of disputes between Beis Shamai and Beis
Hillel, the psak is in accordance with Beis Hillel, and the Gemara
in Eiruvin (13b) attributes this to the fact that the talmidei Beis
Hillel were deferential to the talmidei Beis Shamai and were ex-
ceedingly humble. The explanation is that there is a greater like-
lihood that a person who is humble will arrive at a correct psak.



SHOFTIM 299

He will be able to reconsider his own first impression in the face
of challenges from his peers, and he will be willing to admit
that he may have made a mistake.

In Hilchos Dei’os (perakim 1-3), the Rambam formulates his
famous principle known as shvil hazahav - “The Golden Mean.”
The Rambam writes that proper conduct demands that one fol-
low the “middah beinonis,” a middle path between two extremes.
For example, one should practice some restraint with regard to
his desires, as that is the middle path between overindulgence
and abstinence. Similarly, one should act generously, as that
is the median between stinginess and extravagance. A person
acquires good character by habituating himself to behave in ac-
cordance with the Golden Mean. It is thus not surprising that in
the first perek of Hilchos Dei’os, the Rambam includes the traits of
displaying anger and separating oneself from pride along with
many other traits that a person should balance equally; one
should avoid the extremes of all traits.

The Lechem Mishneh raises the question though that in the
very next perek (2:3), the Rambam seems to contradict himself,
maintaining that there are certain temperaments with regard to
which one is forbidden to follow the middle path. Quoting the
Mishnah in Pirkei Avos (4:4), ™ 59w nn T8N T8RN - “Be very, very
humble in spirit,” the Rambam writes that arrogance, as well as
anger, are exceptionally bad qualities, and that one should
remove himself from them and adopt the opposite extreme.

Obviously, the Rambam here does not accept the opinion in
the Gemara in Sotah that it is proper for a talmid chacham to
possess an eighth of an eighth of ga’avah. Rashi writes that this
opinion holds that a small degree of haughtiness is essential to
enable a talmid chacham to influence people and to rebuke them
when necessary. Instead, the Rambam rules like the final opinion
in the Gemara, that of Rav Nachman bar Yitzchak - a person
should desire neither a full measure of ga’avah nor any part of it:
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“Is it insignificant that it is written about it [arrogance] (Mishlei
16:5): 25 nax 93 "1 nayin - ‘Every haughty of heart is an abomina-
tion to Hashem'?!”

[Interestingly, many interpret the Gemara as referring to an
insignificant proportion of ga‘avah, one that equals only an
eighth of an eighth, or one sixty-fourth, which is a quantity that
is batel b’shishim (nullification in a mixture containing sixty times
the amount). This indicates that the small dose of ga'avah that is
permitted is so trivial that it will not adversely affect the talmid
chacham’s basic middos tovos. An additional, homiletic explana-
tion of this statement is quoted in the name of the Vilna Gaon
(Kol Eliyahu, Chiddushei Aggados, Sotah 5a), who noted that the
eighth passuk in Parshas Vayishlach, the eighth parsha of the To-
rah, reads, 772y NR WYY VR NNRRN YoM DTONN Yan 'Mvp - “I have
been diminished by all the kindnesses and by all the truth that
You have done Your servant” (Bereishis 32:11). In other words,
the Gemara, by referring to this passuk, asserts that a talmid cha-
cham should in fact not possess any ga’avah. Instead, like Yaakov
Avinu believed, a person should feel as if HaKadosh Baruch Hu is
so kind to him, bestowing goodness upon him that he does not
at all deserve.]

The Ohr Samei’ach points out that the Rambam himself resolves
the discrepancy in Hilchos Dei’os in his Peirush HaMishnayos to
Maseches Avos (4:4). He explains that in the first perek of Hil-
chos Dei’os, the Rambam outlines the din on a level of d’oraisa,
which is that one may follow the middle path even with regard
to ga’avah and ka’as. However, the Chachamim instituted a gezei-
rah derabbanan with regard to these middos, and this is what the
Rambam records in the second perek. We are familiar with gezeiros
derabbanan in many areas of Halachah, but the Rambam inno-
vates the idea that gezeiros were instituted in the area of middos
as well. Although in all other character traits one should avoid
extremes, in regard to humility and anger, one must seek the
ultimate measure; one should take an extreme approach.
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The reason the Chachamim enacted this gezeirah is that most
people will misjudge themselves and not gauge correctly what
the middle path truly is. Although there is an ideal midpoint
mid oraisa, the Chachamim ruled that it is better not to seek this
ideal measure. A person who tends towards arrogance will
usually err in the estimation of his traits and will often find them
to be intermediate. By following the rabbinic restriction, one
need not calculate the middle path, and will thereby not risk
overstepping the proper measure and crossing into the terri-
tory of haughtiness (see Taharas HaMishpachah, Tahor MiTamei,
5774 ed., pp. 127-128, by the D var Avraham).

The Chayei Adam (Hakdamah, Zichru Toras Moshe) has a differ-
ent understanding of why the trait of arrogance demands that
one adopt an extreme approach. The Rambam (1:5) writes that
the reason we must follow the middle path is to fulfill the mitz-
vah of 3772 N2%mM - “And you shall go in His ways” (Devarim
28:9). Since in different places in Tanach, Hashem is described
as displaying disparate middos, the only way to properly fulfill
13772 n3om with regard to almost all middos is to follow the
middle path.

However, the Tanach never describes HaKadosh Baruch Hu
as exhibiting ga’avah. The Chayei Adam points out the trans-
lation of Targum Unkelos of the phrase, nRy nRy 73 19 NPVR -
“I shall sing to Hashem for He is exalted above the arrogant”
(Shemos 15:1): wnvx Y »nR MR. Thus, the passuk does not
mean that Hashem acted in an arrogant fashion, but that He
deflated the egos of the arrogant human beings. This is also the
meaning behind the statement of Chazal, X¥mn nnrY Dpn 9
MY RN AR 0”7apn Yv M - “Wherever you find men-
tion of the might of HaKadosh Baruch Hu, you will also find
mention of His humility” (Megillah 31a). Therefore, with regard
to ga’avah, the correct way to fulfill the mitzoah of 3772 nabm is
to adopt the extreme position of N Yaw NN TRN TRN.

0, K7 7
LA X X4
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TA’AMEI HAMITZVOS

ORD NR NYWN NYY .0%270 YY DRN NPN RY ... 7171 P1aY NN 1p RIp?
.79 npn o7an nRY

If a bird’s nest happens to be before you on the road ... you
shall not take the mother with the young. You shall surely
send away the mother and take the young for yourself.
(Devarim 22:6-7)
HE MISHNAH (Megillah 25a; Berachos 33b) teaches that when
one asks for mercy, it is improper to say, Pnn7 W MNax 1p Yy -
“Your mercy extends to the bird’s nest.” One of the explanations
given in the Gemara for the inappropriateness of this statement is
that it renders the mitzvah of shilu’ach hakein an act of mercy on
the mother bird, while in truth, all of the Torah’s mitzvos are ex-
clusively gezeiros (decrees) from Hashem.

It would seem that according to this opinion in the Gemara,
Hashem gave us the mitzvos only to discipline us, nR nna 985
nan - “in order to purify mankind through them” (Bereishis
Rabbah 44:1). The mitzvos are merely a reflection of Hashem’s
Will, and through them, we demonstrate our submission to
His Will. That is why it is improper to ascribe any intrinsic
reasoning to the mitzvos; instead, we should regard them as
arbitrary Divine edicts, devoid of rationale.

The Rambam writes in Moreh Nevuchim (3:48) that we do
not accept this approach. In fact, the Ramban (Devarim 22:6)
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argues that there was not even a minority opinion to this ef-
fect. According to the Rambam, the accepted opinion is that the
mitzvos most certainly do have reasons, although we do not al-
ways understand them. The Gemara’s reference to mitzvos as
gezeiros means that Hashem did not give the mitzvah of shilu’ach
hakein out of compassion for birds, but rather as a decree for
us, to instill in us the quality of mercy.

[It is interesting that the Zohar (Tikkunei Zohar, Tikkun 6, 23a,
quoted by Chasam Sofer, Orach Chaim 100, and Chavos Ya'ir 67,
cited in Pischei Teshuvah, Yoreh De’ah 292:1) offers an almost op-
posite ta’am hamitzoah (reason behind the mitzvah). The goal of
shilu’ach hakein is to act with achzariyus (cruelty), not rachmanus,
towards the mother bird! When the mother is driven from her
nest and her young cry out in pain, the mal’ach appointed over
birds petitions HaKadosh Baruch Hu for mercy. This arouses
rachamei Shamayim, which then extends to all of Hashem's child-
ren in galus.]

Rav Ahron Soloveichik was fond of saying that ta’amei ha-
mitzvos are to be compared to the ta’am - literally, the taste -
of food. It is more enjoyable if nutritious food is tasty, but one
must eat nutritious food to remain healthy even if it does not
have a good taste. Here too, one must perform the mitzvos
whether he knows their ta’am or not. There is added “flavor”
if one appreciates their ta’am, but the mitzvos must be ob-
served even if they are beyond our comprehension.

The Meiri (Beis HaBechirah, Pesichah; Sefer HaMiddos, Mitzvos,
Ta’amei HaMitzvos) similarly comments on the passuk, pyv 110
MINRA PMENA 7 1Ty MYy - “Teach me good reasoning and
knowledge, for I have been faithful to Your commandments”
(Tehillim 119:66). Recognizing that the word ’> bears numerous
meanings (Rosh Hashanah 3a), Dovid HaMelech’s request of
Hashem may be interpreted as follows: “Teach me the reasons
behind Your mitzvos, despite the fact that I have emunah and
that I will perform the mitzvos regardless of reason.”
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This is what kabbalas ol malchus Shamayim entails - an obliga-
tion to observe the mitzvos only because the Melech commanded
us to do so. One who decides to perform mitzvos only when he
comprehends them and agrees with their meaning is deficient
in his kabbalas ol malchus Shamayim. We do what Hashem com-
mands even when it does not make sense to us; our observance
is not dependent on our investigation.

Yirmiyah HaNavi was instructed by Hashem to purchase a
field in Eretz Yisrael and to preserve the contract so that his
grandchildren would be able to claim the land. Yirmiyah first
complied with the instruction, and only later asked Hashem
for its rationale, given the impending Babylonian conquest
of the Land. At that time, Hashem responded that Yirmiyah's
purchase of the field would serve as a sign to others that
Bnei Yisrael would indeed return to Eretz Yisrael after a rela-
tively brief galus Bavel of seventy years (Yirmiyah 32:6-44).
Like Yirmiyah, one must first do what he was commanded;
only afterwards does he have the right to seek its explanation.

The Rav added that this response is reflected in the Akeidah
as well. Rashi (Bereishis 22:12) explains that Avraham Avinu
questioned Hashem as to how to reconcile three contradictory
statements: “Previously, You said to me, Y71 79 R pnxa o -
‘Since through Yitzchak will offspring be considered yours.”
Hashem told Avraham that the Jewish People would emerge
only through Yitzchak. “You subsequently said, 752 nx& 81 np -
‘Please take your son [and bring him up there as an offering].”
This command undermined the first nevu’ah, as Yitzchak did not
yet have children. “Now You say to me, 9110 SR 717 nbwn 95X -
‘Do not send forth your hand at the lad.”” The Rav noted that
Avraham acted exactly as he was instructed, taking Yitzchak as
a korban upon the charge of X1 np and withdrawing upon the
directive of nbwn Y&. He posed his question only after the final
nevu’ah, when there was no further command to fulfill.
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There is a Tannaitic dispute between Rebbi Shimon and
Rebbi Yehudah as to whether X7 ®nyv 11977 - “we expound
the rationale of Scripture.” Ascertaining the ta’am hamitzvah
certainly does constitute an important aspect of Torah study.
It allows us to glean the moral, ethical, or religious principle
that the Torah is trying to teach us through any particular
mitzvah. The Tanna’im argue, however, regarding whether the
reason for a mitzvah can regulate the application of the mitz-
vah, such that the mitzvah does not apply if the reason does
not apply (Tosfos, Gittin 49b, s.v. v'Rebbi). In other words, the
machlokes of Rp7 RNYV 1377 centers around whether or not
ta’am hamitzvah constitutes one of the 102 NWITI NNV MTN
(exegetical principles through which the Torah is expounded)
and can serve as the source of a derashah of the Torah She-
Be’al Peh.

For example, there is a machlokes regarding whether the
restriction on taking the garment of a widow as security for
her debt applies to a wealthy woman. The reason for the issur,
posits Rebbi Shimon, is that the creditor would have to return
the garment to her each day, thereby giving her a bad repu-
tation among her neighbors. Therefore, according to Rebbi
Shimon, one would be able to exact security from a wealthy
widow, to whom he need not return the garment, since she
does not need it for daily use.

The accepted opinion is ®Ip7T RnYY 1VIT RY; the rationale
of the mitzvah does not define the limits of its dinim. However,
there is an exception to this rule. It is evident from the Gemara
in Sanhedrin (21a) that when the Torah itself states the reason-
ing behind an issur explicitly, even Rebbi Yehudah maintains
RIPT RIPV J1VIT.

That is how the Chachamim in the days of Dovid HaMelech
knew to expound the passuk in our parsha, R "MNY R RY
7 Ynpa - “An Ammonite or Moavite shall not enter the Con-
gregation of Hashem” (Devarim 23:4), to limit the Ammoni and
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Mo’ avi restriction to males: n>arm R 2arm NNy 8% Mny -
“ Ammoni, but not a [female] Ammonis; Mo’avi, but not a [female]
Mo’ avis” (Yevamos 76b). When the Torah prohibits marriage
to an Ammoni or Mo’ avi, it reveals to us the reason for the issur:
DI¥NN DINRYI 7172 DAY DNY2 DINR INTP RY JUR 72T YY -
“Because of the fact that they did not greet you with bread and
water on the road when you were leaving Egypt” (Devarim
23:5). Since it was customary for only men, and not for women,
to greet travelers with bread and water, the women of Ammon
and Mo’av could not be blamed for being negligent in pro-
viding food to Bnei Yisrael, as this was never expected of them.
Since the Torah itself provides the ta’am hamitzvah, we do main-
tain RIpT RNYO JPVIT.

Another such example is the halachah that the Tur (Yoreh
De’ah 270:2) quotes from his father, the Rosh, that nowadays
the proper way to fulfill the mitzvah to write a sefer Torah is by
buying sefarim to create a full Jewish library for oneself. The
basis for this ruling is that the reason for the mitzvah to write
a sefer Torah is so that one can learn from it. Since nowadays
we learn from sefarim and not from a sefer Torah, one fulfills
the mitzvah through buying printed sefarim. The commenta-
ries on the Tur, the Beis Yosef and the Perishah, debate whether
the Rosh meant that nowadays it is not sufficient to write a
sefer Torah alone, but one would have to purchase additional
sefarim to fulfill this mitzvah, or that the writing of a sefer Torah
has been replaced by the purchase of printed sefarim.

The Chasam Sofer (Teshuvos, Yoreh De’ah, siman 254) ques-
tions how, according to the latter explanation of the Rosh, a
mitzvah can change with changing times. Within the view of
Rebbi Shimon, it could be that nowadays the mitzvah may be
tulfilled with printed sefarim, as indicated by the ta’am hamitz-
vah. The difficulty is that we do not pasken like Rebbi Shimon,
but rather maintain X7 XYV 1V77 RY.
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The Minchas Elazar (2:54, he’arah 1) answers with the distinc-
tion we made above: When the Torah provides the reason for the
mitzoah along with the mitzoah itself, all agree XpT XYV PVIT.
In this context, after the directive, nxrn nwn nR ©2% 1and Ny -
“So now, write this Song for yourselves,” the Torah openly ex-
plains, YR’ »1 Nk N - “and teach it to Bnei Yisrael” (Devarim
31:19). We may therefore assume that the mitzvah’s reason does
define its parameters. [See Eretz HaTzvi, pp. 98-99,135.]

This analysis helps explain a different mitzvah in the parsha.
The Torah formulates the mitzvah to bury the dead in the con-
text of the passuk that refers to a person executed by beis din:

29N DPYR NHYHP 1 RINN DA 11PN NP 3 PYN HY INHA POHN RY
His body shall not remain for the night on the gallows;
rather, you shall surely bury him on that day, for a hanging
person is a curse of G-d. (Devarim 21:23)
Rashi explains that a hanging body constitutes “a degradation
of the King, for man is made in the likeness of His image, and
Yisrael are His children.” All Jews, in addition to being created
DpoR BY¥1 - “in the image of G-d,” like all of humanity, also
possess the more enhanced status referred to as mypn> ona -
“sons of the Omnipresent” (Avos 3:14). It would therefore be
considered disrespectful to Hashem to leave a Jew’s body un-
interred. Thus, the prohibition of halanas hameis - leaving a
corpse unburied overnight - is due to kavod hameis.

It is noteworthy that the Mishnah in Sanhedrin (46a) teaches
that if 11235 %0 - “one left [the corpse unburied overnight]
for the sake of his honor,” he does not transgress any pro-
hibition. Acharonim (see Aruch LaNer) are troubled by the ques-
tion of why it is permitted to delay burial when the deceased’s
honor is best served by doing so. Although it is true that the
Gemara (47a) associates the issur of halanas hameis with the idea
of bizui hameis (degradation of the corpse), which is clearly not
applicable in this case, ®1p7T 8nyv 11W77 RY. Thus, even when
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the reason for a mitzvah does not apply, the mitzvah is still
binding.

Based on our analysis of the parameters of the principle
of RIPT RNYV PVIT RY, we can explain that since the Torah
associates the issur of halanas hameis with ©pR n%%p, which
signifies the concepts of DpYR BY¥ and mIpnY 21, it itself
provides the reason for the issur - avoidance of bizui hameis.
Therefore, the ta’am hamitzvah may be utilized to regulate the
application of the issur. This is the justification for postponing
the kevurah if doing so will serve to enhance kavod hameis.

0 R/ 7
0.0 0.0 0‘0
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HAKARAS HATOV

PROR 15 DA DTN PHR NINRY DRN DR DY VR 109N YR DRI
219 NNY IMARY T Yaw) TWR PIRA YR NRL D

You shall come to whoever will be the Kohen in those days,
and you shall say to him, “I declare today to Hashem, your
G-d, that I have come to the Land that Hashem swore to our
forefathers to give us.” (Devarim 26:3)

HE PARSHA of Arami Oved Avi that follows this passuk

was recited by a farmer when he brought his bikkurim to
the Beis HaMikdash. Rashi, quoting the Sifrei, explains that by
acknowledging to the Kohen that Hashem has fulfilled His
promise, the farmer demonstrates that he is not kafuy tovah,
“unappreciative.” Similarly, the Tarqum Yonasan interprets the
word 'nmn as RY1XY - “I acknowledge,” since as the farmer
makes this declaration of thanks, he acknowledges the good-
ness that Hashem has bestowed upon him.

That is why Chazal established that the mitzvah of sippur
yetzi'as Mitzrayim should be fulfilled specifically through the
recitation of the parsha of Arami Oved Avi - because this parsha
is the parsha of hakaras hatov. Rav Soloveitchik explained, based
on the Rambam’s presentation of the mitzvah in Sefer HaMitzvos
(mitzvas aseh 157), that sippur yetzi’as Mitzrayim does not merely
entail relating the story of vyetzi’as Mitzrayim and the ikarei
emunah that we learn from it. It should also be an expression of
our gratitude towards HaKadosh Baruch Hu for redeeming us.
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The Chovos HaLevavos (Pesichah to Sha’ar Avodas Ha'Elokim)
views hakaras hatov as a basis of all of our avodas Hashem. HaKa-
dosh Baruch Hu is a annon %p - “a G-d Who conceals Himself”
(Yeshayah 45:15), so much so that there are many people who
deny His existence. Because He is invisible, it is very easy for
someone not to be mindful of the Ribbono shel Olam. One of the
ways that one may keep Hashem in the forefront of his mind
is to develop within himself the middah tovah of hakaras hatov.
By recognizing the great debt of gratitude we owe Hashem,
we strengthen our emunas Hashem. That is why there are so
many mitzvos that are related to the theme of thanksgiving - to
strengthen our awareness of the need for hakaras hatov.

In this context, Rav Yaakov Lessin, the late Mashgiach of our
yeshiva, was fond of relating the Midrash (Bereishis Rabbah 38:9)
quoted by Rashi on the passuk, STann nRY VYN NR MR "7 7N
DTRN 72 12 IR - “Hashem descended to look at the city and tower
that the sons of man built” (Bereishis 11:5). Chazal, commenting
on the superfluous description of the builders of Migdal Bavel,
DR 03, see in this phrase an allusion to Adam HaRishon. After
being confronted by Hashem regarding his aveirah of eating from
the eitz hada’as, Adam responded, ’% mm R0 *1AY NN TVR VRN
29w pyn 0 - “The woman whom You gave to be with me, she
gave me of the tree, and I ate” (Bereishis 3:12). The reason that the
people who built Migdal Bavel rebelled against HaKadosh Baruch
Hu is that they followed in the footsteps of their ungrateful an-
cestor, Adam, who was unappreciative of the wife that Hashem
provided for him. It was specifically a lack of hakaras hatov that
was the negative character trait that led Adam’s descendants to
rebel against Hashem.

The Midrash (Tanchuma, Shemos 1:5) makes a similar com-
ment with regard to Pharaoh’s lack of gratitude. After Moshe
approached Pharaoh in the name of Hashem to free the Jew-
ish People, Pharaoh responded with impudence, W& "7 m
NOWR RY HRIW NR DN T NR NPT RY HRIW NR NHVY 1DI1Pa YNIVR —
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“Who is Hashem that I should heed His voice to send out
Israel? I do not know Hashem, nor will I send out Israel!”
(Shemos 5:2).

According to the Midrash, the Torah, in using this expression,
makes reference to an earlier description of Pharaoh, wn 1on op»
9OV NR YT R TWR DN YY - “A new king arose over Mitzrayim,
who did not know of Yosef” (Shemos 1:8). What does this passuk
mean? Was Pharaoh ignorant of his country’s history? Could it
be that he was unfamiliar with Yosef’s role in saving Egypt
from economic ruin? The explanation is that Pharaoh did not
feel a sense of indebtedness to Yosef. Despite all that Yosef did
to assist Mitzrayim, Pharaoh ignored his contribution and felt
no gratitude towards him. He passed harsh decrees against the
Jewish People as if he had never known Yosef (Sotah 11a). As
with the builders of Migdal Bavel, the end result of Pharaoh’s
ungrateful attitude was a denial of the existence of Hashem
Himself.

Rav Soloveitchik noted that there is an inherent difficulty in
expressing gratitude to others. One can advance a logical argu-
ment that would obviate the need to express hakaras hatov in
most situations. For example, the recipient of a gift need not
thank his benefactor, since the recipient has obviously provided
some favor or advantage to the benefactor that led to the bene-
ficence. This type of calculation may be applied to nearly all in-
terpersonal relationships. A wife performs many acts of kind-
ness for her husband, but if he benefits her in return, he may
reason that he has no need to thank her. An employee may
claim that he has no need to express gratitude to his employer,
since the employer also profits significantly from their arrange-
ment. He thinks, “Where could he find such a good employee
for the salary I receive?” Of course, the wife and the employer
may argue similarly in the opposite direction.

In short, using this logic, one may conclude that he really
does not need to thank anyone, since no one really performed
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true chessed for him; anyone who benefits him is merely re-
compensing a reciprocal act! Everything is merely a quid pro
quo.

The Rav noted that a Gemara in Bava Kamma (92b) serves to
dispel this mistaken notion. The Gemara quotes the popular
adage: 1”pwY RMY 1INY RN - “The wine is the master’s, but
the appreciation goes to the one who poured it.” In other
words, even though only the ba’al habayis truly deserves our
hakaras hatov for providing the wine, it is proper etiquette to
thank the wine steward when he pours the wine for us. There
is an important reason for this: If we withhold thanking the
wine steward who directly benefits us, we will eventually be
ungrateful to the ba’al habayis as well.

The Rav went further, applying this rule vis-a-vis hakaras
hatov towards HaKadosh Baruch Hu. He noted that in the bera-
chah of Nishmas, Nusach Ashkenaz includes the phrase, Y%nnn
mnawnn 1M1 - “[G-d] Who is extolled through most of the
praises.” This nusach is in line with a statement of Rebbi Yo-
chanan, cited in the Gemara in Berachos (59b), that discusses
the proper berachah to recite over rain. Rebbi Yochanan sug-
gests a nusach that is an abbreviated form of the Nishmas tefillah,
concluding with the phrase, mxrmnn 217 "1 ANR 712 - “Blessed
are You, Hashem, with most thanksgivings.” The Gemara im-
mediately asks, ““Most thanksgivings,” and not “all thanks-
givings?” Rather, answers Rava, one should say, mxmnn Spn -
“the G-d of thanksgivings.” Rav Papa concludes that since
there is a machlokes as to how to end the berachah, we should use
both phrases: mxTnn Hpm mMrMNN 11 - “most thanksgivings and
G-d of thanksgivings.”

The Gemara never resolves Rava’s question, however. Do we
not owe Hashem all thanks?

Rav Soloveitchik suggested the following explanation of the
phrase mxTnn a1, We must be careful to thank Hashern and
recognize His beneficence, but only for most of the favors
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He does for us - not for all of them. Despite the reality that ha-
karas hatov is truly relevant only towards HaKadosh Baruch Hu,
nevertheless, Hashemn wants us to reserve feelings of thanks-
giving for human beings as well. In other words, due to a con-
sideration of nN”pWH XMWV INY RINN, it is necessary to limit
somewhat our expression of hakaras hatov to Hashem and to
leave some hakaras hatov for people. If we neglect thanking
other people, it will not be long before we deny the need to
thank Hashem.

Thus, we must be makir tov to our employers, workers, and
spouses, despite the calculations mentioned above. If we lack
hakaras hatov towards these people, we will come to be ungrate-
ful for all of the goodness that Hashern does for us as well. Ac-
cording to the Midrashim cited, this will, in turn, inevitably lead
to a lack of emunah in Hashem. That is why we recite both end-

ings of the berachah, mrmnN 2117 and MRTNN YpN. [See Nefesh HaRav,
1994 ed., pp. 111-112]
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BECHIRAH CHOFSHIS

nY9PN 19920 PI9% 'NNI MNNY DPNN PIRN NRY DNYWA NR DN DI NTYN
PN ANR 7NN (v 0YNa NN

I call heaven and earth today to bear witness against you - I have
placed life and death before you, blessing and curse; and you
shall choose life, so that you will live, you and your offspring.
(Devarim 30:19)
HE TORAH here formulates the principle of bechirah chofshis
(free will), a term taken from the words o»na nana.

Rav Soloveitchik pointed out that when the Rambam (Hilchos
Teshuvah 5:1-2) writes that the possibility of teshuvah is based on
the premise that Man was created with bechirah chofshis, he uses
a noteworthy expression in this regard: 1 nnm DR Y35 MYy -
“Every man is given the ability [to sin].” Of course, the word
mw1 does not mean “permission,” that a person has the right to
choose to do aveiros, but rather that he has the ability to choose
to do aveiros.

The Rav felt that this phrase has a more inclusive connota-
tion than the expression bechirah chofshis. Bechirah refers to the
option that one has to choose from any one of a number of
alternatives that he is presented with, similar to the usage of
the word bechirot (elections) in Modern Hebrew. In contrast,
the implication of mw1 is that we have the capacity to select a
path that is distinctly different from any of the alternatives that
we are given.
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A child raised in a totally religious environment has the
ability to become totally secular. A young man whose parents
present him with numerous options of secular universities to
attend may insist of his own accord that he instead attend a
yeshiva, an option that was never offered to him. One can
choose a different way of life than the ones presented to him,
similar to how a prisoner may release himself from prison.
The Rambam depicts this stronger form of bechirah chofshis as
a fundamental principle of teshuvah. [See MiPninei HaRav, 2001 ed.,
p.131]

This type of decision-making is, in a sense, tantamount
to creating something yesh mei’ayin (ex nihilo). The Meshech
Chochmah interprets the description of how Adam was created,
IMR X721 DPHR DH¥2 - “in the image of G-d He created him”
(Bereishis 1:27), as a reference to the bechirah chofshis that was
given to Man. The Torah instructs us, 13772 n2%m - “And you
shall go in His ways” (Devarim 28:9), and by imitating the ways
of Hashem, we preserve the mpYr nox that was implanted with-
in us. This includes a charge to make original decisions for our-
selves; we were given the ability to determine the way in which
we lead our lives.

Rav Soloveitchik related that Rav Simcha Zelig Rieger, the
Dayan of Brisk, told him that on one occasion, he accompanied
Rav Chaim Soloveitchik on a visit to someone’s home. While
waiting for the host, Rav Chaim glanced at a sefer consisting of
a compilation of Chabad chassidus that examined the question
of why Hashem created the world (see Tanya, Sha’ar HaYichud
V’Ha'Emunah, perakim 4, 7). One suggestion was that it is the
nature of a being that is tov (good) to be meitiv (bestow good-
ness). Hashem therefore created the world to enable Him to
shower His kindness upon others. A second explanation was
that Hashem desired to be a Melech, and since ny RYa Pon pr -
“there can be no king without a people,” Hashem needed sub-
jects over whom to rule.
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The discussion in the sefer upset Rav Chaim, whereupon he
closed the sefer and asserted that it is not proper to discuss what
motivated Hashem to do something. Such a discussion suggests
that Hashem lacked something - either the ability to act kindly
to others or to be known as a melech - and that He created the
world to meet that need. In truth, Hashem is completely perfect;
it may not be said that Hashermn was missing something. Only a
human being has needs, and his desire to provide for his needs
motivates him to act. Instead, we must say that Hashem created
the world purely because it was His ratzon (will) to do so (see Ish
HaHalachah, p. 52; Halakhic Man, 1983 ed., p. 52; Marbitzei Torah
U’Mussar 1:136). [See Divrei Harav, 2010 ed., pp. 249-250.]

Just as nothing forced Hashem to create the world, and He did
so out of His pure ratzon, Man, who was created n>poR nbx3, is
not pressured into his decisions. Of course, a person may have
certain tendencies or predispositions that lead him in one
direction or another, and he may take these considerations into
account when he makes a choice, but ultimately he is the one
who chooses whether he will follow those tendencies or dis-
regard them. Likewise, one’s life may be more comfortable if he
follows a certain expected course, but again, there is nothing
forcing him to make a decision one way or the other. The final
decision to do mitzvos or aveiros remains in our own hands. In
other words, our DpHR DY gives us the ability to make decisions
in all facets of life that are completely yesh me’ayin, in the same
manner in which Hashem decided to create the world.

Most psychologists in our day do not accept this concept.
They believe that every person is born with a mind that is
already “preprogrammed” to make certain choices that deter-
mine what kind of life he will lead. For example, it has already
been decided what sort of person he will marry, which career
he will pursue, the type of community he will live in, etc., as if
all of his future decisions are “built-in” from the start.
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We do not accept this view. The Rambam (Hilchos Teshuvah 5:3)
writes that we believe, as one of our ikarei ha’emunah (Principles
of Faith), that a person has bechirah chofshis. This is in accordance
with the Gemara’s principle, Dnw nRVN YN NY 11 Yo -
“Everything is in the hands of Heaven, except for the fear of
Heaven” (Niddah 16b). The Rambam includes under the heading
of yir'as Shamayim the totality of human activities in which one
chooses to do mitzvos or aveiros. In fact, exercising one’s bechirah
chofshis properly in accordance with yiras Shamayim is the only
thing worthy of praise, because only such decisions are made
solely by us and not by Hasherm. [See essay for Parshas Shoftim.]

[It is true that there are some individuals who do not have
bechirah. Halachah classifies a person who lacks the ability to
control himself and abstain from doing an aveirah as a shoteh (a
deranged person) and does not hold him accountable for his
actions. |

It is obvious that Man’s observance of mitzvos is only mean-
ingful if Man has bechirah chofshis. If Man would not have
bechirah, there could not be a system of s’char va‘onesh (reward
and punishment). This explains why the Rambam did not in-
clude bechirah chofshis in his thirteen tkarei ha’emunah. He felt
it was subsumed under the eleventh ikar of s’char va’onesh -
Hashem rewards those who choose to observe His mitzvos and
He holds responsible those who choose to violate them.

It emerges from the above discussion that the phrase nna
D»N1 is not a mitzvah per se, but instead a statement of fact: Man
has bechirah chofshis, and he is urged to exercise that bechirah and
observe all of the mitzvos haTorah. It is therefore interesting to
note that the Sefer Chareidim (9:20) counts n»na nna as one of
the taryag mitzvos - the mitzvah of sfeika d’oraisa I’chumrah, that
doubtful cases involving Torah law are decided stringently.

Most Rishonim view the halachah of sfeika d’oraisa I'’chumrah
as a din d’oraisa (Rashba, Toras HaBayis 4:1, s.v. u'mistavra; Ran,
Kiddushin, 15b in dapei haRif, s.v. garsinan; Rashi, Kiddushin 73a,
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s.v. v'iba’is eima). The Rambam (Hilchos Tum’as Meis 9:12), how-
ever, maintains that this halachah is a din derabbanan (see Shev
Shmaitsa 1:1-5). According to the Rambam, on a level of d’oraisa,
a safek with regard to any issur is permissible; the Torah for-
bade only definite prohibitions, not questionable ones.

The Mesillas Yesharim (perek 11) writes that logic dictates that
sfeika d’oraisa should be I'’chumrah mid’oraisa. He assumes that
forbidden food is poison to the heart and soul. Accordingly,
which intelligent person would allow himself to eat food about
whose permissibility there is some question? In this view,
issurei Torah are considered issurei cheftza (prohibitions that
take effect on objects); that is, there are properties of issur con-
tained within a forbidden item that have a negative effect upon
one’s neshamah.

The Rambam, in contrast, apparently views issurei Torah as
issurei gavra (prohibitions that take effect on people), and he
maintains that the Torah adjures a person to abstain only from
a definite issur. Even if a questionably prohibited food was
later discovered to be assur, since the person was not aware of
that when he consumed it, he did not act inappropriately
(mid’oraisa).

The question of whether issurei Torah are issurei cheftza or
issurei gavra seems to be the subject of a machlokes Rishonim.
Accordingly, the Mechaber (Yoreh De’ah 215:5-6) cites two
opinions with regard to whether a neder takes effect upon
something that is already prohibited by the Torah. If issurei
Torah are classified as issurei gavra, there is a new dimension of
issur added by means of the neder, since a neder creates an issur
cheftza on an object (Nedarim 2b), and this element was not
present earlier. However, if issurei Torah are viewed as issurei
cheftza (which always places a prohibition on the gavra as well),
a status of issur cheftza was present on the prohibited item even
before the neder was made. Therefore, a neder cannot be made
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on a prohibited item, since MR Y YN MOR PR - “a prohibition
cannot take effect upon a similar preexisting prohibition.”

If we do not accept the mashal of the Mesillas Yesharim com-
paring issurim to poison, and instead consider issurei Torah as
issurei gavra, there must be a different rationale that forms the
basis of the opinion that sfeika d’oraisa is I’chumrah mid oraisa.
Rav Shimon Shkop (Sha’arei Yosher, Sha’ar HaSefeikos, perek 8)
suggests the following explanation. The other Rishonim agree
with the Rambam that the Torah’s concept of issur neveilah, for
example, is limited to something that is definitely neveilah. A
safek neveilah is not forbidden due to the issur of neveilah per se;
as far as the issur of neveilah is concerned, one would not be
adjured to abstain from it. Instead, Rav Shimon explains, the
halachah of sfeika d’oraisa I'chumrah is a new, independent issur
d’oraisa that is derived from s'vara (logic): The Torah expects
that we abstain from a safek issur as from an issur vadai.

Accordingly, even if the questionably prohibited food turns
out to be permissible, one who ate it when it was questionable
violated this independent issur. If the food turns out to be
neveilah, he violated two different issurim - the command to
avoid a safek issur, as well as the issur neveilah. Rav Shimon’s
approach is thus analogous to the way the Sefer Chareidim
understands B»na nN2, as positing an independent mitzvah
d’oraisa to act stringently whenever one is faced with a doubt
regarding an issur.

The Rashba and the Ran present a challenge to the Rambam’s
position that sfeika d’oraisa is I'chumra only miderabbanan from
the institution of Asham Taluy. One offers this korban when he
is uncertain whether he violated an aveirah that would require
a Chatas had he been certain that he violated the aveirah un-
intentionally. If a sfeika d’oraisa is really I'’kula mid'oraisa, as the
Rambam maintains, one is actually permitted (mid’ oraisa) to par-
take of a questionable issur, and there should be no need for
him to offer an Asham Taluy for atonement!
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The Acharonim (see Pri Megadim, Shoshanas Ha’Amakim, end of
klal 11, and Mishbetzos Zahav, Orach Chaim 439:1; Pnei Yehoshua,
Pesachim 9b, s.v. u’b"Tosfos) explain that the Rambam should be
understood in light of his ruling in Hilchos Shegagos (8:2) that one
offers an Asham Taluy only in a case in which ikva issura (the
presence of a prohibited object has definitely been established) -
namely, when one ate “one piece out of two pieces.” For ex-
ample, one had before him two pieces of fat, one of which was
definitely cheilev (prohibited fat) and the other shuman (permis-
sible fat). If he inadvertently ate one of the pieces without
knowing which piece he ate, he is obligated to bring an Asham
Taluy. If, however, he had before him only one piece of fat, and
it is not known whether the piece was cheilev or shuman, he does
not bring an Asham Taluy if he ate the piece (Kereisos 17b).

Had the Rambam ruled that Asham Taluy is offered in every
case of safek, he would necessarily have to maintain that sfeika
d’oraisa is l'chumrah mid oraisa. However, since the Rambam
restricts the institution of Asham Taluy to an ikva issura type of
safek, he is free to adopt the position that in a standard safek, a
case of “a single piece of fat,” sfeika d’oraisa is I’kulah mid’oraisa.
In a case of ikva issura, however, since this is a more stringent
form of safek, the Rambam would agree that sfeika d’oraisa would
be I'chumrah mid’oraisa.
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CHIZUK

ANRN PVINY NVN RIPAM ... DNNIAN INIPN HRY IR OR INNDRY PN
VR PIRN YR NI DYN DR RIAN ANR D PHRY PIN ORIW HI 1YY POR
.DMIR MYNIN INRY DNY NNY DMARY ’T Yaw

Be strong and courageous, do not be afraid and do not be
broken before them ... Moshe summoned Yehoshua and said
to him before the eyes of all Israel, “Be strong and coura-
geous, for you shall come with this people to the Land that
Hashem swore to their forefathers to give them, and you shall
cause them to inherit it. (Devarim 31:6-7)

HORTLY BEFORE his death, Moshe gave chizuk (strength-

ening) both to Bnei Yisrael and to Yehoshua, since conquer-
ing Eretz Yisrael and establishing a Jewish Medinah requires
perseverance. The Gemara in Berachos (32b) lists four other acti-
vities that require chizuk: limmud haTorah, the practice of good
deeds, tefillah, and pursuing a livelihood. Eating, relaxing, and
sleeping come very naturally to a person; they do not require
concentrated effort. However, these four activities demand our
close attention; we must focus on them and ignore all of life’s
many distractions.

The Mechaber (Orach Chaim 139:11) writes that one should
hold onto the sefer Torah while reciting the berachos upon
receiving an aliyah. The Rama comments that this practice is
based on pessukim that relate the notion of chizuk to limmud
haTorah, pnRY P ... Pan AtA 1NN 190 v RY - “This Book of
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the Torah shall not depart from your mouth ... Be strong and
courageous” (Yehoshua 1:8-9). The Rama writes that the minhag
to declare “Chazak” upon completion of a sefer of Chumash dur-
ing kri’as haTorah is based on the same idea.

Likewise, many aspects of tefillah require chizuk. The Gemara
in Berachos (6a) teaches that it is proper to daven in a Beis Ha-
Knesses, even if one is davening b'yechidus (as an individual):
NN N712 RYR NYNVI DTR YW AYan PR - “A person’s prayer is
heard only [if he recites it] in a shul.” Similarly, the Yerushalmi
(Berachos 5:1) interprets the passuk, yxnna "1 w17 - “Seek Hashem
where He can be found” (Yeshayah 55:6), as a reference to the
potency of tefillah in Batei Keneisiyos and Batei Medrashos, where
Hashem is “found.” One stands a better chance of having his
prayers answered if he davens in a Beis HaKnesses.

Rebbi Akiva Eiger (Gilyon HaShas, Berachos 6a) cites Tosfos
(Avodah Zarah 4b, s.v. keivan), who had an alternate girsa of the
Gemara in Berachos: 192°80 0Y RYR nynwi DIR Yw nvan pr - “A
person’s prayer is heard only [if he recites it] with the tzibbur.”
Likewise, the Gemara in Berachos (8a) teaches, based on the
passuk, oY R 13 Hp 10 - “Behold, G-d does not despise the
numerous” (Iyov 36:5), that a7 5» N%»ana o n"apn PR -
“The Holy One, Blessed is He, does not despise the prayers of
the tzibbur.”

Thus, the Zohar (Parshas Vayechi, 234a) explains that when
a yachid davens, his tefillah will enter in front of Hashem only if
it is offered with “strong force.” First, Hashem will examine the
tefillah, as well as the righteousness of the one who offered it.
When a tzibbur davens, however, the tefillah always enters in
front of Hashem, without attention to the sins of those who
offered it. Even if a person does not deserve to have his prayers
answered, if he davens along with the tzibbur, the zechus ha-
tzibbur will enable his prayers to be answered.

Rav Yisroel Avraham Stein, the Faltishaner Rav, related that
when he founded his shtiebel in Bensonhurst, his arrangement
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with his balabatim was that they could choose any particular
time to start davening on Shabbos. He had one requirement -
everyone must be in shul at whatever time they chose. Coming
late shows a lack of seriousness with regard to davening.

The problem is that everyone learns at an early age how to
abridge Pesukei D’Zimra, which “allows” them to come late to
davening. In truth, we should all be present to answer amen to the
chazzan’s Birchos HaShachar (which may count towards one’s
daily recitation of one hundred berachos) and to say korbanos.

One of the Ba'al HaTanya's letters (Iggeres HaKodesh 1) em-
phasizes the importance of kavanah during tefillah. He requests
of his chassidim that they accept upon themselves to appoint
shlichei tzibbur who do not have to rush to work and who are
able to daven Shacharis on weekdays for at least an hour and a
half! He writes that he planned to send spies to the various
minyanim, and if he learned of individuals who have the ability
to prolong their davening, but are remiss in doing so, he would
keep them at a distance when they come to visit him. Indeed,
some people daven much quicker than they would ever speak
to a human being.

The Gemara in Berachos (32b) quotes a statement of Rebbi
Chamma b’Rebbi Chanina, that if a person sees that he has
davened but has not been answered, he should go back and da-
ven again. This is derived from the passuk, 725 pnrn pn 7 58 Mmp
"1 9% M - “Hope to Hashem, strengthen yourself and He will
give you courage, and hope to Hashem” (Tehillim 27:14). Rashi
explains that the passuk implies that one should repeat his tefillah
over again and hope to Hashem that it will be accepted.

Accordingly, Rav Soloveitchik suggested that the chizuk
referred to in the Gemara connotes the element of repetition, the
constant renewal of one’s efforts in these areas. It seems that
this is why, when we conclude a masechta, we reinforce our
limmud haTorah by immediately beginning the next masechta.
Similarly, after we finish Sefer Bereishis on Shabbos morning,
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we lein from Sefer Shemos at Mincha, and on Simchas Torah, we
immediately follow the completion of one cycle of kri‘as ha-
Torah with the beginning of the next cycle.

The notion of providing chizuk for tefillah is relevant to the
recitation of the piyyut Adon Olam. The minhag in many com-
munities is to begin Shacharis with Adon Olam. Some explain
that this practice is related to the halachah cited by the Mechaber
(Orach Chaim 5:1) that when one recites a berachah and men-
tions Hashem’s Name, he should have in mind both the pro-
nunciation of the Name, 118 - that Hashem is the Y0 nIR,
Master of All - in addition to its written form, »p - which
connotes Hashem as n'nn mn 0, that He was, is, and will
always be in existence. [The Bi"ur HaGr”a comments that strict-
ly speaking, it is only necessary for one to intend this dual
meaning during the first passuk of kri’as Shema.]

In Adon Olam, we elaborate on these concepts, describing Ha-
shem as the 5310 IR and as possessing the quality of nn» mn non.
In this way, the piyyut serves as a declaration, in advance, that
whenever we mention Hashem’s Name throughout the davening,
it is with the understanding that we include kavanah for both of
these themes, even if we do not have this express intention at the
time.

The Rav suggested that the source of the common minhag
to conclude the davening on Shabbos and Yom Tov with Adon
Olam is the idea that tefillah requires chizuk. Shacharis begins
with Adon Olam, and after we finish the davening, we recite
Adon Olam again as if to demonstrate that we are prepared to
repeat the davening from the beginning another time. This
may similarly explain our practice of concluding Shacharis
with U'Va L’eTziyon, which includes Kedushah D’Sidra, and

the minhag of Nusach Sefard to conclude Ma’ariv with Barchu.
[See Nefesh HaRav, 1994 ed., pp. 164-165.]
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SEFER AZARAH
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Moshe wrote this Torah and gave it to the Kohanim, the sons
of Levi, the bearers of the aron of the covenant of Hashem, and
to all the elders of Israel ... Moshe commanded the Leviyim,
the bearers of the aron of the covenant of Hashem, saying,
“Take this sefer Torah and place it at the side of the aron of the
covenant of Hashem, your G-d, and it shall be there for you as
a witness.” (Devarim 31:9-26)

HE MIDRASH (Devarim Rabbah 9:9; Yalkut Shimoni 941)

teaches that Moshe was very concerned that after his pass-
ing, the people would not have the same level of reverence
towards Yehoshua bin Nun as they had for him, and that this
may give way to nmnn qvr - falsification of the Torah. There-
fore, once he knew he was to die on that day, he wrote thirteen
sifrei Torah, one for each of the twelve shevatim and one to be
placed in the aron beside the luchos (or on a shelf that
protruded from the side of the aron; Bava Basra 14b).

The simple explanation of the Midrash may be that it is
based on the extra words 587w npr 95 Y8y, which imply that
aside from the sefer Torah placed in the aron, other sifrei Torah
were given to the elders of each of the shevatim. Some meforshim
(see Mei Michel) suggest that the Midrash derives this idea from
the fact that the word nmn or nw appears thirteen times
from the beginning of Vayeilech until the end of the Torah.
Indeed, the Gemara employs this style of derashah, based on
how many times a word appears, to derive the sum of thirty-
nine forbidden melachos on Shabbos (Shabbos 49b), the amount
of applications of blood of korbanos to the mizbei’ach (Zevachim
37b), the number of walls required for a sukkah (Sukkah 6b), the
taking of three hadasim on Sukkos (Rashi, Sukkah 34b, s.v. anaf),
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and that three dayanim are necessary to constitute a beis din
(Sanhedrin 3b).

The sefer Torah written by Moshe that the passuk explicitly
mentions, NN 1NN 199, is the sefer Torah of the Beis HaMikdash,
the sefer Azarah. Its purpose was to preserve the authentic text
of the Torah. Thus, the sefer Azarah was meant to address
Moshe’s concern of nmnn qvr, since it could be used to disprove
anyone who might seek to misrepresent the Torah. Likewise,
the parsha’s subsequent mitzvos - hakhel, involving a public
kri’as haTorah, and the writing of a sefer Torah by each Jew -
have the same objective. They would also serve to protect
against forgery and distortion of the text of the Torah and
maintain the Masorah for future generations.

The Sifrei discusses a situation in which a doubt arose re-
garding whether the first word in the passuk, o1p *poR nnyn -
“The abode of G-d immemorial” (Devarim 33:27), should be
spelled nnyn or pyn. Apparently, many sifrei Torah had one
spelling, while many had the other. The Chachamim resolved
the question by checking the three sifrei Torah that were in the
Azarah of the Beis HaMikdash. They determined the correct
Masorah of the passuk based on the rov (majority), as two of the
three sifrei Torah spelled the word nnyn.

Rav Soloveitchik was bothered by a strong question: Why
was the rov determined by these sifrei Torah, and not by the rov
of all of the sifrei Torah in the world? The Rav explained that it
appears from the Sifrei that there was a special halachic status
attributed to the sifrei Torah of the Azarah. Those sifrei Torah
alone - being that they were copied from a sefer Azarah and
held in the Beis HaMikdash (in the Kodesh HaKodashim) - served
the role of preserving the Masorah of the official, accurate text
of the Chamishah Chumshei Torah. Therefore, in a situation of
uncertainty regarding the Masorah, we needed to examine
those sifrei Torah in particular, and not others.
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The Sifrei is along the lines of the Midrash’s statement cited
above, that Moshe wrote thirteen sifrei Torah, one for each of
the twelve shevatim and one to be placed in the aron, as a safe-
guard against the possibility of nmnn g1,

There may be other functions specific to the sefer Azarah. Rashi
(Bava Basra 14b, s.v. sefer) comments that the sefer Azarah that
Moshe wrote was so called because the Kohen Gadol on Yom
Kippur and the melech during hakhel read from it in the Azarah.
Indeed, the juxtaposition of the parsha of hakhel to the passuk
that first describes the sefer Azarah seems to suggest this re-
quirement.

In addition, the Rambam (Hilchos Melachim 3:1) rules that the
additional sefer Torah of a melech should be written from the
sefer Azarah. Every sefer Torah must be copied in its entirety
directly from an existing sefer Torah (Hilchos Tefillin 1:12).
[There is a further minhag for a sofer to also enunciate each
passuk before he copies it (Yoreh De’ah 274:2; Tosfos, Menachos
30a, s.v. u’Moshe).] The melech’s sefer Torah, however, must be
written specifically from the sefer Azarah, due to its unique
status al pi din. Perhaps, in this way, the melech’s sefer Torah
attains the status of a sefer Azarah, and it may then be uti-
lized by the melech when he leins the kri’as haTorah of hakhel.
[See MiPninei HaRav, 2001 ed., p. 193.]

As we have seen, the role of the sefer Azarah is to protect the
authenticity of the Torah SheBichsav. In contrast, the responsi-
bility of the Beis Din HaGadol (Supreme Court), whose official
meeting place is also in the Beis HaMikdash, is to preserve the
Masorah of Torah SheBe’al Peh. In this way, the Beis HaMikdash
serves as the center of Torah - both the Torah SheBichsav and
the Torah SheBe’al Peh.

The Rav concluded the hesped that he delivered for his
uncle, Rav Velvele, on a poetic note that relates to the idea of
preventing n1nn 9. The Gemara in Kesubos (22a) discusses a
case in which one of the dayanim in a beis din that is convened
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for kiyum hashtar (certification of a document) passes away
before the certification is signed. The Gemara teaches that they
should write the kiyum as follows: *mmn’% 7m R1n RN5n amna -
“We were seated as three, and one [of us] is no longer [alive].”
This way, their decision will be enforceable on the basis of the
two survivor’s signatures alone.

The Rav recounted the times when he was in Brisk, and he
sat engrossed in Torah learning together with his father, Rav
Moshe, and his uncle, Rav Velvele. It was a period, much as in
our own times, when nmnn 9t was being perpetrated by mem-
bers of the Reform movement, as well as others who proposed
false interpretations of the Gemara. It was necessary for “beis
din” to perform “kiyum hashtar” - the preservation of authentic
Masorah. This kiyum is accomplished by the fact that there are
Torah giants in every generation who learn the Torah for the
sake of truth and in purity and who teach it in this way to
others. But now, alas, the Rav concluded, *nin’> n, the head of

the chaburah that protected the Torah from 911, is no longer alive.
[See Nefesh HaRav, 1994 ed., p. 33.]
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DINIM DERABBANAN

279 99NRN PIPT TN PAR HRY
Ask your father and he will relate it to you, your elders and
they will tell you. (Devarim 32:7)

HE GEMARA in Shabbos (23a) discusses why we may recite
the phrase, M1 Ymx¥na NP MWR - “Who has sanctified us
with His commandments and has commanded us,” in the
berachah over lighting neiros Chanukah, as this mitzvah was never
commanded by Hashem, but is rather rabbinic in origin. The
Rambam (Hilchos Berachos 11:3) records the passuk cited as the
Gemara's first response: YRnNYY Py o Y1 TWR 9270 N MON RY -
“You shall not deviate from the word that they [the Chachamim]
will tell you, right or left” (Devarim 17:11). This implies that
every rabbinic command or prohibition is subsumed under this
mitzoah d’oraisa. Although the passuk refers to the Beis Din Ha-
Gadol (Supreme Court), the assumption is that the same applies
to the gedolei hador in every generation. In fact, the Gemara in
Berachos (19b) cites only this passuk as providing the Chachamim

with the authority to require observance of mitzvos derabbanan.
The first section of the Rambam’s Sefer HaMitzvos contains
the fourteen shorashim (guiding principles) that determine whe-
ther a given mitzvah should be included in the count of taryag
mitzvos. In the first shoresh, the Rambam writes that mitzvos
derabbanan do not warrant inclusion in this list, since they are
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collectively subsumed under the prohibition of 1von x5. This is
in contrast to the view of the Bahag, who does include several
mitzvos derabbanan in his minyan of taryag.

In contrast to the Rambam, the Ramban (Sefer HaMitzvos,
Hasagos, shoresh rishon) adopts the second passuk brought by
the Gemara to provide for a Biblical source for the mitzvos de-
rabbanan: 15 YINRN Papt 7T PaR YRW. The Ramban contends that
the context of mon R relates to an unresolved halachic dispute
that is causing friction in the community:

DY 0IN9A YR NRAY ... TPV M7 2T ... VOWNY 72T TN RHY D
RY ... 79 1T VR T2T0 0 HY OVWYI ... DN DN N TOR VAIVN HR)
.72 Y730 VR 9270 10 7oN

If a matter of judgement is hidden from you ... matters of
dispute in your cities ... You shall come to the Kohanim, the
Levi’im, and to the judge who will be in those days ... You
shall do according to the word that they will tell you ... you
shall not deviate from the word that they will tell you.
(Devarim 17:8-11).
In this situation, the Beis Din HaGadol in Yerushalayim must be
consulted to issue a psak, and Mon X5 insists that the psak is
binding on all of Klal Yisrael. Thus, the parsha refers to a case in
which the Beis Din HaGadol interprets a din d’oraisa, not when
they invent a new din derabbanan like the takanos of Chanukah
and Purim. In the latter case, there is no doubt that needs to be
resolved; on a d’oraisa level, we know that Chanukah and
Purim do not exist.

The Ramban claims that the Gemara in Berachos (19b) cited
above did not present the prohibition of 1yon &> as the binding
force of dinim derabbanan. Instead, the Gemara cited this source
as an asmachta (support), upon which the Chachamim relied
when making rabbinic legislation. He argues further that it
cannot be that dinei derabbanan are subsumed under the passuk
of mon &Y. After all, if we are Biblically required to observe
dinim derabbanan, what is the basis of leniency in a sfeika de-
rabbanan (see Berachos 21a)? We should always apply the
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principle of sfeika d’oraisa I’chumrah, that an uncertainty per-
taining to Torah law is decided stringently, even to dinim de-
rabbanan!

However, we may ask a basic question on the Ramban’s
opinion. The passuk, 75 ynR1Y Papr 71 Par YRv, merely in-
structs us to learn from history, to take advantage of the
counsel of the elders who have greater life experience; it is
not a mandate. How can this passuk serve as the source of the
binding force of all mitzvos derabbanan if it is itself not one of the
taryag mitzvos of the Torah? Why are we obligated to comply
with the rabbinic laws if there exists no command in the Torah
to do so?

Rav Elchonon Wasserman Hy"”d (Kuntres Divrei Sofrim 1:17)
explains that in the view of the Ramban, the real source of the
obligation to abide by all of the mitzvos derabbanan is the fact
that they represent "1 n¥1 - the will of Hashem. In other words,
it is the passuk, Ppo>% "1 NR NanRy - “And you shall love Hashem,
your G-d” (Devarim 6:5) that obligates us. That mitzoah
demands of us not only an obligation of the heart, but an
obligation of the body as well - to demonstrate through action
that we love Hashem.

The Mesillas Yesharim (perek 18) explains that this is done by
engaging in activities that we know would please Him, even
though He did not explicitly state these directives in the Torah.
How does one demonstrate that he loves his spouse or his
parents? If he knows that a certain activity would please
someone he loves, he does not wait until he is asked, but
instead does it on his own. We too should go above and
beyond that which HaKadosh Baruch Hu instructs us to do. We
should not adhere to merely “the letter of the Law.” Rather, we
should discern “the spirit of the Law” and please Hashem by
observing more than He commanded.

The Mishnah in Avodah Zarah (2:5) expands upon this point
by citing the passuk, 1"n P17 B0 7 - “for your love is dearer
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to Me than wine” (Shir HaShirim 1:2), in relation to the rabbinic
prohibition against gevinas akum (gentile-made cheese). The
Gemara explains that P17 - “your love” - refers to divrei Sofrim,
the words of the Chachamim which are more pleasant than “the
wine of Torah,” the Written Torah itself (Avodah Zarah 35a).
Thus, Chazal teach us that Hashem cherishes our observance of
rabbinic Law more than He appreciates observance of Torah
Law. This is because it is specifically through the observance of
mitzvos derabbanan that we demonstrate that we love Hashem,
for we are conforming to practices that He has not commanded
- simply in order to please Him. Adherence to more than the
taryag mitzvos, and thereby living up to “the spirit of the Law,”
is an expression of our ahavas Hashem.

There is an obstacle that may present itself, however. Some
people invent new minhagim, thinking that adopting these new
customs is the way to please Hashem. Unfortunately, some-
times these new minhagim seem to distance a person from what
Hashem desires, instead of bringing him closer. Given this in-
herent difficulty with regard to all new, man-made practices,
how are the Jewish People able to volunteer mitzvos derabbanan
to express our love for Hashem?

This, Rav Elchonon explains, is why the Gemara in Shabbos
cites the passuk, 79 Y18 Papr 711 Par Yrw, which teaches us to
follow the instruction of the talmidei chachamim throughout the
generations. Since it is the case that Dypnn NY75 1NY7T Nvoon -
“their thinking is in accord with the thinking of the Omnipre-
sent” (Yevamos 62a), they will know what it is that we should
volunteer to do in order to demonstrate that we really do love
Hashem. Only talmidei chachamim versed in kol haTorah kulah
may be relied upon. Since they are fully knowledgeable in
“the letter of the Law,” and therefore have a proper perspec-
tive of what the mitzvos truly represent, they also possess a
sense of “the spirit of the Law” to be able to determine which
practices would please Hashem and which would not.
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The Ramban continues to explain that whether we adopt
the first or the second passuk is not merely an abstract ques-
tion. In fact, it is nothing less than a matter of life and death!

A zakein mamrei is a talmid chacham who paskens publicly
against the psak of the Beis Din HaGadol; the Torah considers this
a capital crime. Beis din metes out bodily punishments such as
misah (death) or malkus (lashes) only if one violates the warning
of a lo sa’aseh, not if one merely refrains from fulfilling a mitzvas
aseh (Yoma 81a). Thus, the zakein mamrei’s capital punishment is
a result of his violation of the lo sa’aseh of 7von &Y.

In line with his view of mon &Y as the Biblical source of rab-
binic injunctions, the Rambam (Hilchos Mamrim 4:1) rules expli-
citly that a zakein mamrei who challenges an issur derabbanan,
such as that which prohibits chametz before chatzos on erev Pesach,
receives the death penalty. The Ramban, however, disagrees and
maintains that there is no punishment in this case. This is con-
sistent with his opinion that the prohibition of :7on X> does not
address dinim derabbanan.

Rav Soloveitchik would often comment that he failed to
understand why the Ramban considered this machlokes so fun-
damental and so far-reaching an issue, as evidenced by the
Ramban’s lengthy attack of the Rambam’s opinion. According to
the Ramban, as we explained, the basis for dinim derabbanan is the
passuk, PpYR "1 PR N2NRY, and T Par YRY instructs us to follow
the advice of the Chachamim to determine which practices to
volunteer in order to demonstrate our love for Hashem. Thus, the
Ramban also agrees that dinim derabbanan are rooted in a Biblical
source! Furthermore, it is very unclear why the Ramban con-
siders the disparity between the rules of sfeika d’oraisa I'chumrah
and sfeika derabbanan I’kula to be a question on only the Rambam’s
source. Did the Ramban think that the Rambam held that dinim
derabbanan are binding mid oraisa based on 1von R5?

In order to explain this machlokes, we must first examine the
nature of dinim derabbanan.
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The Rav gave a weekly shiur for many years in Moriah Syna-
gogue on the Upper West Side, and for over ten of those years,
the shiur was on Maseches Berachos. On the occasion of the siyum
on the masechta, he commented that one could raise an im-
portant question: Since the bulk of Maseches Berachos deals with
dinim derabbanan, does that mean that on the level of d’oraisa, we
engaged in bitul Torah every week? Was it only talmud Torah
miderabbanan? Would it have been a better choice to learn
Zevachim or Menachos, which are rich in dinim d’oraisa, so that we
would have had more talmud Torah d’oraisa and less bitul Torah
d’oraisa? [Rav Aharon Leib Shteinman (E’eleh B'Tamar - MiToras
Beis Brisk, p. 106) attributes this line of reasoning to the Rav’s
uncle, the Brisker Rav; Rav Shteinman was inclined to adopt
Rav Soloveitchik’s approach, outlined below.]

Rav Soloveitchik felt that one cannot entertain such a possibi-
lity, arguing that the entire premise of the question is incorrect.
Although it is true that the chovas hagavra (one’s personal obliga-
tion) to observe a mitzvah derabbanan is merely miderabbanan,
nevertheless, in terms of its status, a din derabbanan is classified
as a cheftza shel Torah (a text of Torah) on the level of d’oraisa.

All rabbinic enactments conform to the guiding principle,
PPN RONIRT PYI P27 PpnT 95 - “Whatever law the Rabbis
enacted, they enacted in the manner of a Biblical law” (Yevamos
11a). The building blocks that the Chachamim use to formulate
halachos derabannan must always be concepts that exist on the
level of d’oraisa as well. Although they are not binding to the
same extent, the dinim derabbanan are patterned after dinim
d’oraisa. This way, the dinim derabbanan are able to blend in to
become a genuine chelek of Torah SheBe’al Peh.

Thus, once the Chachamim introduce a din derabbanan, one
tulfills talmud Torah d’oraisa by studying its halachos. A sfeika
derabbanan is decided I’kula since this rule is within the realm of
the chovas hagavra to perform a mitzvah, and the chovas hagavra
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for mitzvos derabbanan is clearly only miderabbanan. However,
the mitzvah of talmud Torah does not depend on chovas hagavra,
but rather on whether a particular halachah enjoys the status of
cheftza shel Torah.

The dichotomy between chovas hagavra and the status of
cheftza shel Torah should not be surprising. Take, for example,
the numerous sugyos in Shas that explicate the opinions of Beis
Shamai. In practice, the Halachah unequivocally accepts Beis
Hillel's view over that of Beis Shamai and declares that »xnw n»a
mwn PR Y9N na mipna - “the view of Beis Shamai in contrast to
that of Beis Hillel is of no authority” (Berachos 36b). But despite
the fact that the chovas hagavra follows the majority opinion of
Beis Hillel in almost all cases, with respect to the many disputes
between Beis Shamai and Beis Hillel, the Gemara in Eiruvin (13b)
applies the principle n»n ©pYR 117 198 YR - “These and those
are the words of the living G-d.” This does not mean that one
has the option to follow either opinion in practice. Instead, it
means that when we study the opinion of Beis Shamai, it is con-
sidered a fulfillment of the mitzvah of talmud Torah, because
the opinion has legitimacy. Since Beis Shamai arrived at their
positions by working with the 02 nvIm nMINNY MTN (exegetical
principles through which the Torah is expounded), they are
considered to have a bona fide point of view, and the opin-
ions that they developed constitute a cheftza shel Torah. [See
Nefesh HaRav, 1994 ed., p. 41; B'lkvei HaTzon, p. 259.]

In the Hakdamah to Peirush HaMishnayos, the Rambam outlines
five categories that constitute Torah SheBe’al Peh: w%11pnn owiva
nwn *an - interpretations of Biblical phrases that we have as tra-
ditions from Moshe (such as the definition of pri eitz hadar as
esrog), Halachos L’'Moshe MiSinai, halachos derived through the
N2 NWIT NMNNY MY, gezeiros derabbanan, and takanos derabbanan.
This classification clearly implies that the gezeiros and takanos
have become an integral chelek of Torah SheBe’al Peh mid’oraisa,
like the first three categories that the Rambam lists.
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This is the basis for the Bahag's inclusion of some mitzvos
derabbanan in his minyan of taryag. In the count of the mitzvos,
we include not only mitzvah obligations, but also subjects that
the Torah discusses, such as the parsha of shomrim and the parsha
that outlines the signs of kasher animals. It is not surprising,
then, that the Bahag also includes mitzvos derabbanan, since these
halachos constitute a portion of the general corpus of Torah.

Some Acharonim have taken the notion that dinim derabbanan
are recognized on a d’oraisa level even further. For example, Rav
Yosef Engel (Asvin D’oraisa, klal 10; see also Tziyunim L Torah 30,
Beis Efrayim, Orach Chaim 59) uses this idea to answer a well-
known question raised by the Shach (Yoreh De’ah 99:19) in ref-
erence to the principle of n2nNnN2% MR PHYVIN PR - we may not
deliberately nullify a prohibited item.

The Gemara in Beitzah (4b) teaches that this principle is
limited to issurei d’oraisa, and the Mechaber (Yoreh De’ah 99:6)
therefore rules that deliberate bitul of issurei derabbanan is
permitted. Thus, if a food that is assur miderabbanan was mixed
with a rov (majority) of permissible food, but not with enough
to cause bitul b’shishim (nullification in sixty times the amount of
the prohibited food), in order to avoid the monetary loss of the
permissible food, we may add more permissible food in order
to cause bitul b’shishim of the issur.

In Hilchos Chanukah (Orach Chaim 677:4), however, the Me-
chaber seems to contradict himself. Oil used for neiros Chanukah
(when the ner extinguished within the first half hour of lighting)
is huktzah I'mitzvoso (reserved for the purpose of a mitzvah) and
may not be used for mundane purposes. Thus, leftover oil from
a previous night of Chanukah may only be used (with additional
oil) on a subsequent night for neiros Chanukah, but not for any
other purpose. If oil was left over on the eighth night, the Me-
chaber cites the opinion of the Maharam MiRotenberg that it
should be burned completely. Even if the oil was inadvertently
already mixed with a rov of other oil, one may not add more oil
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and cause bitul b’shishim, even though the oil is only assur mide-
rabbanan.

Rav Engel resolves the inconsistency in the Mechaber’s rul-
ings by explaining that although the chovas hagavra to light
neiros Chanukah is only miderabbanan, once they are lit, the oil
becomes huktzah 1'mitzvaso min haTorah, and it is therefore
not permissible to deliberately perform bitul. This distinction
is based on the point we made above: Even though one’s ob-
ligation to perform a particular mitzvah may be only mide-
rabbanan, a din derabbanan is nevertheless deemed a cheftza shel
Torah on a level of d’oraisa. This, in turn, introduces the pos-
sibility that the kiyum mitzvah (fulfillment of the mitzvah) of a
mitzvah derabbanan is also recognized mid’oraisa, and this creates
a cheftza shel mitzvah that is huktzah I'mitzvoso on the level of
d’oraisa.

It seems that this chiddush is dependent on a related issue that
the Acharonim raise with regard to the principle of mxna pown
mxnn 1 MVa - “one who is occupied with the performance of
one mitzvah is exempt from another mitzvah” (Sukkah 25a).
Acharonim (see Aruch LaNer, Sukkah 25a, s.v. hacha tarid; Kovetz
Shiurim 2:32, Pesachim 97; Bei’ur Halachah 72:4, s.v. im) question
whether one who is occupied with a mitzvah derabbanan is
exempt from a mitzvah d’oraisa as well. One who performs a
mitzvah derabbanan discharges a chiyuv mitzvah that is clearly
only miderabbanan. The issue at hand, then, seems to be whether
in discharging the chiyuv derabbanan, he has also accomplished a
kiyum mitzoah on the level of d’oraisa. If such a kiyum in fact
exists, it might serve to exempt him from performing even
another mitzvah d’oraisa.

In light of the preceding analysis, Rav Soloveitchik framed
the machlokes between the Rambam and Ramban regarding zakein
mamrei as follows (Shiurim L'Zecher Abba Mari Z”1 I, 1983 ed.,
pp. 231-232). He explained that both sides agree that the chovas
hagavra to perform mitzvos derabbanan is only miderabbanan.
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Everyone also agrees that dinim derabbanan constitute a cheftza
shel Torah SheBe’al Peh mid’oraisa. The machlokes revolves about a
detail with regard to the nature of the psak that a chacham must
render in order to be characterized as a zakein mamrei.
According to the Rambam, the psak must be a hora’ah (ruling)
on a cheftza shel Torah, and since a din derabbanan is a cheftza shel
Torah mid’oraisa, a chacham who issues a psak against the Beis Din
HaGadol regarding a din derabbanan becomes a zakein mamrei. In
contrast, the Ramban’s reasoning is that a chacham is not liable to
punishment as a zakein mamrei mWYH MW Ty - “until he instructs
people to act in accordance with his opinion” (Mishnah Sanhedrin
86b). Since, halachah 'ma’aseh, the chovas hagavra to perform a
mitzvah derabbanan is only miderabbanan, it is self-understood
that the criterion of mwy% MY 7 cannot be met mid oraisa with

a psak on a din derabbanan. [See Mesorah, vol. 5, pp. 10-14; Ateres Tzvi
and Kol Zvi, vol. 17, “ Chavivin Divrei Sofrim.”]

0, K7 2
LR X X4



PARSHAS V'’ZOS HABERACHAH

TARYAG MITZVOS

ApYY NYNP AWM VN 1Y M NN

Moshe commanded us the Torah as the heritage of the Con-
gregation of Yaakov. (Devarim 33:4)

HE GEMARA in Makkos (23b) cites the teaching of Rebbi

Simlai that is based on this passuk: “Six hundred and thir-

teen mitzvos were related to Moshe - three hundred and sixty-

five negative commandments and two hundred and forty-eight

positive commandments.”

The Jewish People assembled at Har Sinai heard only the
first two of the Aseres HaDibros directly from Hashem, 1R - “1
am Hashem your G-d” and 7% > X5 - “You shall have no other
gods.” Moshe alone heard the other eight, and he commu-
nicated them to the nation, as he did with the rest of the Torah.
The Ramban (Shemos 20:7) notes that this is clear from the gram-
mar of the pessukim themselves, as there is a shift in pronoun
usage between the first two dibros and the others. The first two
dibros are phrased in the first person, since it is Hashem
speaking: “I am Hashem your G-d ... You shall have no other
gods before Me.” In the last eight dibros, however, Hashem is
referred to in the third person, since Moshe conveyed that
which Hashem spoke. For example, in the third dibrah, we find:
“You shall not take the Name of Hashem, your G-d, in vain,”
as opposed to “You shall not take My Name in vain.”
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Given this distinction, the Gemara explains that the passuk
in our parsha alludes to Rebbi Simlai’s teaching. The gematriya
(numeric valuation of the Hebrew alphabet) of the word nmn
is 611, representing the mitzvos that were taught to us by
Moshe, nwn 1% mx n1n. By adding the first two of the Aseres
HaDibros, which Hashem commanded Brnei Yisrael directly, we
arrive at the total of taryag (613) mitzvos.

In Kaddish, we recite ten praises of Hashem: ... 0Tpnn YTan’
... NANW" T1am, but we separate the first two praises from the
last eight. The Mishnah Berurah (56:2) rules that wTpn» Y
should be said in Ivrit, with a tzeirei, rather than a pasach, be-
neath the “7”, whereas the other praises are in Aramaic. The
reason for these differences is that the ten praises correspond to
the Aseres HaDibros (Beis Yosef, citing Shibalei HaLeket). Since the
first two were uttered by Hashem, and the others by Moshe, we
divide the two sets accordingly and recite the first two in Ivrit.
[The rulings of the Mishnah Berurah, like his view regarding the
correct pronunciation of w1pn» 5T, are not really an accurate
description of the practices followed in the pre-war Lithua-
nian yeshivos (see “Minhagei Lita” by Rabbi Menachem Mendel
Poliakoff, pp. 7, 22-23, 56).]

The statement of Rebbi Simlai is the main source for the vast
literature surrounding the various lists of taryag mitzvos com-
piled by many of the Ge’onim and Rishonim. There are a num-
ber of difficulties regarding Rebbi Simlai’s teaching, however.
First, although the notion of taryag mitzvos is widespread
throughout the Gemara and Midrash, the Ramban (first Hasagah
to Sefer HaMitzvos) wonders why we never find in the Gemara
a discussion as to which mitzvah replaces the one that a Tanna
or Amora has declared not to be a mitzvah. He thus raises the
possibility that Rebbi Simlai’s assertion is not necessarily the
accepted opinion among the Amora’im. Another question that
remains unresolved is the practical relevance of the concept of
taryag mitzvos or to a mitzvah's inclusion in taryag.
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A further matter that bears examination is whether the dibrah
of MR is actually one of the taryag mitzvos. Based on the Gemara
above, the Rambam (Sefer HaMitzvos, mitzvas aseh 1) counts 1R as
one of the taryag mitzvos of the Torah - the mitzvah to believe in
the existence of Hashem. The Bahag does not include "X as a
mitzoah, since, in his view, it is a statement of fact.

The Ramban (Hasagos) defends the Bahag, explaining that
there cannot be a mitzvah to believe in G-d, since if there is no
metzaveh, there cannot be a mitzvah (see Ohr Hashem, Hatza'ah).
Instead, "R is the preamble to the mitzvos. First, we must ac-
cept malchus Shamayim, Hashem’s sovereignty; then we can
accept His mitzvos as binding. [In order to arrive at taryag, the
Bahag must understand that the second dibrah of 15 >’ XY con-
tains two mitzvos, a prohibition against making or possessing
idols and a prohibition against worshipping avodah zarah.]

An additional dilemma with Rebbi Simlai’s computation is
the Ramban’s observation that the second dibrah, 75 oy ®Y,
really comprises four separate aveiros: it is forbidden to believe
in idols - DNR YR 79 i RY; it is forbidden to make or
possess them - 508 1> nwyn RY; it is forbidden to prostrate
oneself (or slaughter an animal, offer animals or libations)
to them - on% mnnwn &Y; and it is forbidden to worship them -
D720 RD.

Finally, a more basic challenge is the teaching of the Mishnah
in Avos (3:18) that gematriya’os are merely like nnon> mx1a7a -
““dessert’ for wisdom.” This means that gematriya is not one of
the 1n2 nwIm "IN M (exegetical principles through which
the Torah is expounded), and thus cannot serve as the source
from which halachos are derived.

The only halachah that appears to be derived from a gematriya
relates to the length of standard nezirus. If a person declared
that he is a nazir without specifying the duration of his term
of nezirus, he is a nazir for thirty days. As the source of this
halachah, the Gemara in Nazir (5a) cites the passuk, nmn v¥1p -
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“He shall be holy” (Bamidbar 6:5), as the word n>n> has the nu-
meric value of thirty. The Rambam (Peirush HaMishnayos) writes,
however, that the halachah of the Mishnah must have been
known as a tradition of the Torah SheBe’al Peh; the Gemara's
derivation based on gematriya is merely a Scriptural allusion in
support of the tradition.

The Pnei Yehoshua (Shabbos 49b, s.v. hadar) makes a similar
point with regard to the Gemara’s use of gematriya in its deri-
vation of the total number of forbidden melachos of Shabbos.
The Gemara in Shabbos (70a) learns this from the phrase that
prefaces the general prohibition against performing melachah on
Shabbos, o12a1h NYR - “these are the things” (Shemos 35:1). The
plural oma7 implies two melachos, the prefix “n” adds one more,
and the gematriya of nYR is thirty-six, for a total of thirty-nine
melachos. In this context, the Pnei Yehoshua comments that the
Gemara did not rely on gematriya, but instead knew the count of
melachos from other derivations. Evidently, in the case of Rebbi
Simlai’s teaching as well, gematriya was merely a hint to a
tradition Chazal must have had regarding taryag mitzvos.

As mentioned, the Ge’onim and Rishonim who composed lists
of taryag mitzvos assumed that the Gemara means that there are
six hundred thirteen obligations. However, the brother of the
Vilna Gaon, Rabbeinu Avraham (beginning of sefer Ma’alos Ha-
Torah, s.v. isa) recounts that his brother had a completely dif-
ferent understanding of Rebbi Simlai’s statement.

It is interesting that the Gr”a lived around the same time that
John Dalton developed the Atomic Theory of Matter. Dalton
proposed that everything in the universe is composed of atoms,
which are the fundamental building blocks of matter. The atoms
of different elements vary in size and mass, and all compounds
are composed of combinations of atoms of different elements in
different proportions.

In parallel, Rabbeinu Avraham explains that the Gr”a felt
that there are really an infinite number of mitzvos. Every single
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detail of one’s life and one’s every action is guided by Torah
and mitzvos, and we thereby perform mitzvos every instant of
our lives. Rather than representing six hundred thirteen obli-
gations, the Gaon’s approach to taryag may be viewed as an
Atomic Theory of Mitzvos. He envisioned six hundred thirteen
shorashim (literally, roots), which subdivide into many branches.
These shorashim are basic ideas or concepts that form the basis
of all of the countless mitzvos. One mitzvah may share a number
of concepts with a different mitzvah, but each mitzvah consists
of a unique combination of different concepts.

The children of the Gaon reported that when their father was
younger, although he conceived of taryag in this fashion, he
could not discern what the six hundred thirteen principles were.
Later in life, however, he felt that he did succeed in identifying
these shorashim, though he did not record their identity.

2 R R
0.0 0.0 0‘0
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